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PREFACE. 



In the following pages I have endeavoured to illustrate 
the system which the Legislature has provided for the 
distribution and administration of the effects of a de- 
ceased testator or intestate. 

Carefully perusing Mr. Justice Williams's most useful 
work on '^ The Law of Executors and Administrators/' 
a treatise that has scarcely its equal amongst the text- 
books of English law, I have not hesitated to extract 
where I could not venture an attempt to improve. 

In explaining the practice of the Court, I have fol- 
lowed the plan adopted by Mr. Lush, in his excellent 
work on Common Law Practice. 

I may, perhaps, be excused in drawing attention to 
those portions of my Commentary that treat of the 
practice of the District Registries and of the new juris- 
diction given to the County Courts in matters testa- 
mentary ; for assistance in the former I am greatly 
indebted to the learned Registrar for the Coimties of 
Salop and Montgomery. 

In concluding my labours I can but express the 
hope that, in thus bringing together the decisions of 
the Courts of Equity and of Law, of the learned Judges 
of the Courts whose jurisdiction is determined, and of 
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Yl PREFACE. 

the Court of Probate, wherever those decisions affect 
the present practice, I may afford some small help in 
carrying out that system which, under the administra- 
tion of the present learned Judge, bids fair to realize the 
highest expectations entertained with regard to this 
reform of our Law. 

ALEX. STAVELEY HILL. 



8, Gardbn Court, Temple, 
July, 1859. 
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Manual of tttt 'J&tactitt 



OF 



THE COURT OF PEOBATE. 



20 & 21 Vict. Cap. 77. 



An Act to amend the Law relating to Probates and 
Letters of Administration in England. 

[25th August, 1857.] 

Whereas it is expedient that all jurisdiction in relation Preamble. 
to the grant and reyocation of prohates of wills and letters 
of administration in England should he exercised, in the 
name of her majesty, hj one court : be it enacted by the 
Queen's most excellent majesty, by and with the advice 
and consent of the lords spiritual and temporal, and com- 
mons, in this present parliament assembled, and by the 
authority of the same, as follows : — 

I. This Act (except where otherwise specially provided) commence- 
shall come into operation on such day, not sooner than 
the 1st day of January, 185B, as her majesty shall by 
order in council appoint, provided that such order shall 
be made one month at least previously to the day so to 
be appointed. 

In citing this act it shall be sufficient to use the expression 
" The Court of Probate Act, 1857 ;" and in citing the Amend- 
ment Act (21 & 22 Vict. c. 95), " The Court of Probate Act, 
1858." 

By an Order in Council bearing date the 2nd day of De- 
cember, 1857, it was ordered that the Court of Probate shall 
hold its ordinarv sittings in any of the courts at Westminster 
Hall which can "be conveniently used for the purpose, and shaJl 
have its principal registry in the city of London, m the building 
then used as the public registry of the Archbishop of Can- 
terbury. 

For the continuance of temporary powers to courts whose 
jurisdiction is determined by this act, see ir^. ss. 85—88. 

B 



Construction. 



Construction. 

interpretm- II. In the ^o&stnictioii of tbis Act^ tiniess the context 
tenns. be inconsistent with the meaning hereby assigned — 

(a) "Will" shall comprehend "Testament" and all 
other testamentary instruments of which pro- 
bate may mow he granted : 

(^) "Administration" shall comprehend all letters of 
administration of the effects of deceased persons, 
whether with or without the will annexed, and 
whether granted for general, special or limited 
purposes : 

" Matters and Causes Testamentary" shall comprehend 
all matters and causes relating to the grant and 
revocation of probate of wills or of administra- 
tion: 

(c) " ComaiDD Form Business" shall mean the business 
of obtaining probate and achninistration where 
tbere is no oontention as to the right tiiereto, 
iBclnding the pas^ng of probates and adminis- 
tradons through the Court oif Probate in coQ- 
t^ntious cases when the content is terminated^ 
and all business of a non-contentious nature to 
be taken in the court in matters of testacy and 
intestacy, not being proceedings in any suit, and 
also the business of lodging caveats against the 
grant of probate or administration. 

(a) Formerly the word ^^wili" was ased more particslariy 
with regard to lands and tenements, *' testament" with regard 
to chattels.^ 

A last will and testament has been well defined : " Yolun- 
tatifl nostree justa sententia de eo quod quis post mortem suam 
fieri vdUt'"' *' A solemn expression of that which a man would 
wish to be done alter his death," to which we may add, " re- 
specting personal estate." An instrument in any form, if the 
obvious purpose is not to take efiect till after the death of the 
testator, operates as a wilL<^ Thus, a deed-poll or an in- 
dentare;<^ a deed of gift;* a bond/ marriage settlements;' 

* Co. Litt. Ill a. Price, 368. 

h Ff. 28, 1. 1. • TharoldY. Thorold, 1 Phillim. 

c Habergham y. Vincentf 2 Yes. 1, et cm. cit 

jun. 231 ; Matterman y. Maberley, ' Masterman y. Maberley, tupra. 

2 Hagg. 248. ' Passmore y. Passmore, 1 

^ Attorney-General v. Jonett 3 Phillim. 218. 
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letters ;** drafts on a banker ;* the assispament of a bond by 
indorsement, receipts for stock and bills indorsed ;^ the in- 
dorsement on a note, '' I give this note to S. H. \" * promissory 
notes and notes payable by executors to avoid the legacy duty ;"■ 
have all been held to be teBtamentary instrumentSy as being 
papers containing a disposition of the property to be made aft^ 
death. ° So papers referred to as '^ scneduW' in will, but not 
executed until after will, admitted to probate as incorporated 
with will.<^ Not so, however, of unattested additions written 
subsequently to the will.' Now, however, by the rules for the 
district registrars (Reg. 18) no deed, paper, memorandum or 
other document can form part of a will or codicil unless it was 
in existence at the time that the will or codicil was executed. 

(h) We may remark here, that there is a new administration 
created by this act, viz., an administration daring the residence 
abroad or the original administrator, analogous to that given 
by 88 Geo. 3, c. 87, in the similar case of an executor. Inf. 
s* 84, note. 

When the contest is over in cases within the jurisdiction of the 
county court, the district registrar is to make the grant (t»^ 
s* 55). There is no such authority, however, given where the 
contest is conducted in the superior court, and the presumption 
IS, that the ?rant must be made out of the principal registry, 
which is Mr' i^tf^nv, the registry of the court so ordering it. 

(e) As the expression " common form business'* never once 
occurs in the act, it seems to have been scarcely worth while to 
have given so elaborate and at the same time illudd a definition 
of it. The wcnrds *' common form" occur twice, viz. in s. 46 
and s. 48, in which places they are used in the ordinary ac- 
ceptation of the terms. 



JURISDICTIOW. 

III. The voluntary and contentious jurisdiction and Testamen- 
authority of all ecclesiastical, royal peculiar, peculiar, tionof^cie' 
manorial and other courts and persons in England, now other^coiuM 



having jurisdiction or authority to grant or revoke pro- 
bate of wills or letters of administration of the effects of 
deceased persons, shall in respect of such matters abso- 



•» Hahherfield v. Browning , 4 ™ Attorney- General v. Jones^ 3 

Ves. 200 ; In the goods qf Dunn, Price, 368 ; George v. Bank qf 

1 Hagg. 488. England, 7 Price, 646. 

> Bartholomew v. Henley, 3 ■ Glynn V. Oglander, 2 Hagg. 
Phillim. 317. 428. 

^ Musgrave v. Down, Sabine t. « In the goods qf Hunt, Clerk, 2 

Goate and Church, cited in 2 Rob. Eccl. C. 622. 

Hagg. 247. P Haynes v. Hiilf I Rob. EocL 

> Chaworth v. Beech, 4 Yes. C. 795. 
565. 
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4 Jurisdiction. 

lately cease ; and no jurisdiction or authority in relation 
to any matters or causes testamentary, or to any matter 
arising out of or connected with the grant or revocation 
of probate or administration, shall belong to or be exer- 
cised by any such court or person. 

Here ends the whole question oi honanotabUia, and the great 
difficulties continually arising as to which of the thousand and 
one ecclesiastical courts was the proper one wherein to prove 
the will, are now removed. Henceforth jurisdiction in all mat- 
ters testamentary in England and Wales belongs wholly and 
solely to the Court of Probate. As to the necessity of intro- 
ducing this court and that the varieties of jurisdiction existing 
up to this time may not be forgotten, see the note of Dr. Phil- 
limore, in Aughtie v. AughHe.'^ 

Non-contentious business pending in any ecclesiastical court 
has now been transferred to the Court of Probate (21 & 22 Vict 
c. 05, s. 14), and by s. 15, all oaths sworn and bonds given in 
reference to such business are to be considered as sworn before 
and are to enure to the benefit of the judge of the Court of 
Probate. 

The judge of the Court of Probate has also the power of 
amending grants, &c. made before 11th January, 1858. 

Tettamen- IV. The voluntary and contentious jurisdiction and 

di^on^ be authority in relation to the granting or revoking probate 

aCo2ft*of^'^ of wills and letters of administration of the effects of 

Probate. deceased persons now vested in, or which can be exercised 

by any court or person in England, together with full 

authority to hear and determine all questions relating to 

matters and causes testamentary, shall belong to and be 

vested in her majesty, and shall, except as hereinafter is 

mentioned, be exercised in the name of her majesty in a 

court to be called the Court of Probate, and to hold its 

ordinary sittings and to have its principal registry at such 

place or places in London or Middlesex as her majesty in 

council shall from time to time appoint. 

It was formerly held that wills made in execution of a power 
not only need not, but ought not to be proved, and that the 
probate of such will was of no authority : it is now settled, how- 
ever, that neither courts of law nor courts of equity will act 
upon such will if it has not been first proved.' The probate, 
however, does not preclude the necessity of establishing the will 
as an appointment upon any claim under it in a court of equity, 
for the Court of Probate only decides that the act is testa- 

"i Aughtie v.AughtU,\V\L\\\im. ^Stevens v. Bagwell, 15 Yes. 
201, note (a). See also /^enAam 153. 
V. Stephentont I Salk. 40. 



Jurisdiction. 

mentary, and has no jurisdiction to determine whether the in- 
strament is a good execution of a power." 

Where a feme covert makes a will under a power hut does not 
appoint an executor, the later practice of the Prerogative Court 
was in accordance with the general rule, that the grant should 
follow the interest, to make the grant to the persons having an 
interest under the will and not to the hushand.' 

The important jurisdiction of the Courts of Chancery in cer- 
tain cases seems to be untouched. Thus, a court of equity will 
still entertain a bill for a personal legacy or for the distribution 
of a testator's personal estate, and will compel an executor or 
administrator in the same way that it does an express trustee to 
discover and set forth an account of the assets and of his appli- 
cation of them." '' Matters and causes testamentary" are de- 
fined by s. 2 to comprehend all matters and causes relating to 
the grant and revocation of probates of wills or of administra- 
tions: all suits for subtraction of legacies or for an account to 
ascertain assets seem therefore to be now exclusively within the 
jurisdiction of the Court of Chancery. The courts of equity 
are henceforward the only courts of construction, as the new 
court is the only Court of Probate, for the old courts, and 
their powers as to legacies and the distribution of residues, are 
expressly abolished {inf. s. 23) ; and no power as to these suits 
or in matters of construction is given to the new court. The 
practice, however, of the Prerogative Court, where it had the 
discretion of a ^nt, was so to exercise it, even at the cost of 
departing from its usual practice, as to leave a question of con- 
struction to a court of equity.^ 

The exception referred to in the section is where the per- 
sonalty is under the value of 200/. and the realty under the 
value of 300Z., in which cases the judge of the county court for 
the district in which the deceased at the time of his death had 
his fixed place of abode has the jurisdiction in cases of conten- 
tion. Inf. ss. 54 et seq. 

As to small properties excepted from the jurisdiction by cer- 
tain acts, see inf. s. 64, note. 



Judge of Court of Probate. 

V. There shall be one Judcre of her majesty's Court of Power to her 
Probate ; and it shall be lawful for her majesty from time appoint a 
to time, by letters-patent under the great seal of the coiS of Pro- 
United Kingdom, to appoint a person, being or having 
been an advocate of ten years' standing, or a barrister at 
law of fifteen years' standing, to be such judge. 

The judge of the High Court of Admiralty and the judge of 

• Watt V. Watt, 3 Ves. 244; 134; and Hill v. Turner, 1 Atk. 

lUchY.Cockell,9\eB,S76; Tap- 516. 

penden v. Walth, 1 Phillim. S52. ^ Brow v. NiehoUt, 2 Rob. 

t Dean's Wills Acts, p. 69. Ecd. C. 899. 

■ Howard v. Howard, 1 Vem. 
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Judge's 
tenure of 
office. 



Judge be- 
fore acting to 
take the fol- 
lowing oath. 



Rank and 
precedence 
of Judge who 
shall ap- 
point a secre- 
tary and 
usher. 



Salaries of 
judge, secre- 
tary and 
usher. 



ibe Court of Probate may git for each other. 21 & 22 Yict 
c. 06, 8. 1. 

VI. The Judge of the Coart of Probate shall hold his 
office during good behaviour, provided that it shall be 
lawful for her majesty to remove any such judge from his 
office upon an address of both houses of parliament. 

VII. Every Judge of the Court of Probate shall, 
before executing any of the duties of his office, take the 
following oath, which the lord chancellor or the master 
of the rolls for the time being is hereby respectively 
authorized and required to administer ;-^ 

'^I, A. B., do solemnly and sincerely promise and 
^^ swear, that I will duly and faithfully, and to the best of 
" my skill and power, execute the office of Judge of the 
^' Court of Probate. 

^* So help me God." 

VIII. The judge shall have rank and precedence with 
the puisne judges of her majesty's superior courts of 
common law at Westminster according to the date of his 
appointment, and he shall have a secretary and usher, to 
be from time to time appointed and removed by him at 
his pleasure. 

IX. There shall be paid to the judge the net yearly 
salary of four thousand pounds, and to his secretary the 
net yearly salary of three hundred pounds, and to his 
usher the net yearly salary of one hundred and BAy 
pounds. 

Her majesty's Court of Probate was opened on the 12th of 
January, a.d. 1858, there being a very numerous attendance of 
the bar of Doetors' Commons as weU as of t^at of Westminster 
Hall. 

Sir Cresswell Cresswell entered the court accompanied by two 
of the registrars, one of whom, Dr. Bi^yford, read the royal 
letters pate^t appointing him judge of the Court of Probfite. 

The queen's advocate (Sir John Harding) then addressed the 
learned judge as follows : — " My lord, in the name and on be- 
'^ half of the bar, whose organ I am, and whose numerous 
*' attendance testifies its concurrence in the observations I am 
'' about to offer, I beg to tender you our most sincere and hearty 
'^ congratulations upon your assumption of the office of Judge 
" of the Court of Probate and of the Court for Divorce and 
'^ Matrimonial Causes. Believe me, mv lord, we esteem our- 
<< selves most fortun,ate in finding ourselves under the guidance 
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'^ of a judge of such long experience ax»d of such distiDguished 
'' ability as your lordfihia^ and of one who is still in the full 
'^ vigour of his mental and physical powers. For that particular 
'^ branch of the profession of which I have the honour to belong 
" I can sincerely say that, although we look back to the past 
with some emotions of natural regret and honest pride, we 
look forward to the future with hope and confidence. Re- 
'^ moved, as we have been, somewhat unexpectedly (not, as we 
'^ are well aware, by your lordshlp*a desife) from our ancient 
'^ habitation^ we still nnd ourselves at home under the shadow 
^ of that ancient hall which has so long been devoted to English 
^' law and justice ; and I trust we may say, with the fbgi#v«B 
" of old, ' Non erimus regno indecores.' We are deeply con- 
'^ scions that in a new court, with a new procedure, we have 
** much to learn, but we trust we have also something to im- 
^ part We shall gladly wciloome our finends who beloog te 
<< the other br^inehes of we profession, and we have no doubt 
'* that we shall be received by them with courteous hospitality, 
** when, in exercise of the extended rights which have been 
'' eonlerred on us, we practice in their conrts* I trvst we shall 
'^ all work cordially and harmoniously together for the purpose 
'^ of carrying to a successful issue the great experiment in juris- 
" prudence which has wisely been entrusted to your lordship's 
^' experienced hands, and of lightening^ as &r as we can, the 
^' serious weight of labour which has &en cast on you. I need 
** hardly say, that in Doctors' Commons the most entire con- 
'' fidence has- ever prevailed m the intercourse between the 
*' bench and the bar, and I trust that a similar feeling may 
'' soon take root and may long flourish here between your 
" lordship and that profession in whose name I most heartily 
*' and cordially bid you welcome." 

Sir Cressweu CresswelL — " I return yea and those gentlemen, 
*^ on whose behalf you have addressed me, my most cordial 
" thanks for the kinanesA with which you have received me. I 
<< assure you unfeignedly that I stand much in need of some 
" such encouragement as you have given me, for I cannot take 
^' my seat in this court without feeling many anxious fears lest 
^* I should prove unequal to the discharge of the duties which 
'^ I have taken upon myself. \ am now fully assured of the 
'^ kind feeling of the bar. X also place the utmost confidence 
** in their learning and honour, and I am sure that their 
** learning will supply me with the information which is neces- 
" sary to enable me to discharge my duties, and that their 
honour will prevent them from attecnptinfi[ to use their leaxn- 
ing as a means of misleading me. xou nave alluded to the 
" long ^experience I have had in Westminster Hall, and to 
" t)M» interest manifested by the large attendance of the biar 
on this occasion. If I haya had the good fortune to acquire 
their goodwill and esteem in the exercise of my judicial office, 
^ I can only ascribe it to their doing me the justice to believe 
^* that I have ever been aaimated by an earnest desire to hold 
'^ the scales equally between all men, to show no preference or 
" personal ffeeling, but to deal even-handed justice to every one. 
'^ 1 hope I may, without presumption, promlise that, during the 
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Judge of the Court. 

** rest of my judicial career, I shall pursae the same coarse, and 
** happy shall I be if, at ihe conclusion of the few years during 
'' which I shall hold my present office, I shall be able to carry 
" with me the same good feeling which has been expressed 
" towards me to-day." 27 L. J., JP. & M. 



Jndge of 
Court of Pro- 
bate to be 
also judge of 
the Adml- 
raltj Court 
on the next 
▼acaney. 



Ai to in- 
crease of 
■alary upon 
union of the 
two offices. 



Retiring pen- 
sions of 
Judges. 



X. Upon the next vacancy in the office of Judge of 
the High Court of Admiralty of England it shall be 
lawful for her majesty, if she so think fit, to appoint the 
person then being Judge of the Court of Probate to be 
also Judge of the said Court of Admiralty, or in case the 
office of Judge of the Court of Probate become vacant 
before the office of Judge of the Court of Admiralty, the 
Judge of the Court of Admiralty may, with his consent, 
be appointed to and hold also the office of Judge of the 
Court of Probate, and after the union of the said two 
offices they shall be thenceforth held by the same person. 

XI. From and after the union under this Act of the 
two offices of Judge of the Court of Probate and Judge 
of the Court of Admiralty in the same person, the said 
yearly salary of four thousand pounds, payable under this 
Act shall be increased to five thousand pounds, and the 
salary now payable to the Judge of the Court of Ad- 
miralty shall cease. 

XII. Her majesty, by letters-patent under the great 
seal of the United Kingdom, may grant unto any person 
executing the office of Judge of her majesty's Court of 
Probate an annuity, not exceeding two thousand pounds, 
or if such person be also executing the office of Judge of 
the said Court of Admiralty, not exceeding three thousand 
five hundred pounds, to commence immediately after the 
day when the person to whom such annuity shall be 
granted shall resign the said office or offices, and to con- 
tinue during his natural life ; provided that her majesty 
may, in and by such letters-patent, limit the duration of 
payment of such annuity, or any part thereof, to such 
periods of time during the natural life of such person in 
which he shall not exercise any office of profit under her 
majesty, so that such annuity, together with the salary and 
profits of such other office, shall together not exceed in 
the whole the said sum of two thousand pounds or three 
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thousand five hnndred pounds^ as the case may be : pro- 
vided also, that no annuity granted to any person having 
executed the office of judge under this Act, except the 
present Judge of the Prerogative Court, shall be valid 
unless such person shall have held such office for the 
period of fifteen years, or have held such office and any 
of the offices of judge in any of the superior courts of law 
or equity or the High Court of Admiralty for periods 
amounting together to fifteen years, or shall be afflicted 
with some permanent infirmity disabling him from the 
due execution of his office, which shall be distinctly recited 
in the said grant. 



District Reqistrars. 

XIII. There shall be established for each of the dis- DtotHetie- 
tricts specified in Schedule (A) to this Act, and at the etubiMed 
places respectively mentioned in such schedule, a public duid(A).^ 
registry attached to and under the control of the Court of 
Probate, hereinafter referred to as ''The District Re- 
gistry.'* 

SCHEDULE (A). 

Disiriets and Places of District Begistries throughout England 

and Wales. 



Districts. 



County of Northumberland' 



Places of Dis- 
trict Registries. 



Newcastle-on- 

Tyne 
Durham . . 



County of Durham . . 

Counties of Cumberland and Carlisle 

Westmoreland 
West Riding of the county 

of York 
North Riding ditto . \ 
East Riding ditto ^ includ- f 

ing the city of Yorki 

and Ainsty . . . . ^ 
County of Lancaster, except 

the hundred of Salford and 

West Derby and the city 

of Manchester 



Names of 
District Registrars. 



Wakefield 



York 



Lancaster 



Mark Lambert 
Joblin^. 

Joseph Davidson. 

George Gill Moun- 

sey. 
. John Bailey Lang- 
home. 

r William Hudson 
< & Joseph Buck- 
C field. 

John Sharp. 



* Including the towns and ^ Including the town and 

counties of Newcastle-on-Tyne county of Ringston-on-HulL 
and Berwick-upon-Tweed. 
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Districts. 



City of Manchester and hun- 
dred of Salford 

Hundred of West Derby in 
Lancashire 

County of Chester <^ . 

Counties of Camanron and 

Anglesea 
Counties of Flint, Denbigh 

and Merioneth 

County of Derby . . • 

County of Nottingham^ . 

Counties of Leicester and 
Rutland 



Lincoln . . 
Shrewsbury 

Peterborough 



Norwich 



County of Lincoln « . . 

Counties of Salop and Mont- 
gomery 

Northern division of North- 
ampton, and counties of 
Huntingdon and Cam- 
bridge ' 

County of Norfolk f . . 

Eastern division of the county Ipawieh . 
of Suffolk and north divi- 
sion of the county of Essex 

Western division of the 
county of Suffolk 

County of Bedford and south- 
ern division of Northamp- 
tonshire'' 

County of Warwick * 

County of Stafford ^ . . 

Counties of Radnor, Breck- 
nock and Hereford 

Counties of Cardigan, Car- 
marthen' and Pembroke,"* 
with the deaneries of East 
and West Gower in the 
county ^f Glamorgan 



Places of Dis- 
trict Registries. 



Manchester 
Liverpool • 
Chester . . 
Bangor . . 
St. Asaph . 

Derby . . 
Nottingham 
Leicester . 



Bury St. Ed- 
munds 
Northampton . 



Birmingham 
Lichfield . 
Hereford . 

Carmarthen 



Names of 
District Registrars. 



John Burder. 

Charles Richard 
Ogden. 

Charles Thomas 
Wakefield Parry, 

Hugh Beaver Ro- 
berts. 

Charles Walter 
Wyatt & Robert 
James Liseon. 

John James Simp- 
son. 

Benjamin Hawk- 
ridge. 

George Henry 
Nevinson & Tho-* 
mas Nevinson. 

John Swan. 

William Cope. 

Henry Pearson 
Bates. 



John Kitson. 
Charles Steward. 



Charles Wode- 

house. 
William Brooks 

Gates. 

John Doherty. 
William Fell. 
Theophilua Lane. 

Valentine Davis. 



« Including the city of Chester. 

d Including the town of Not- 
tingham. 

« Including the city of Lin- 
coln. 

f Including the University of 
Cambridge. • 

t Including the city of Nor- 
wich. 

^ Including the town of North- 



ampton. 

* Including the city of Co- 
ventry. 

^ Including the city of Lich- 
field. 

^ Including the town of Car- 
marthen. 

°^ Including the town of Ha- 
verfordwest. 
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Districts. 



Counties of Glamorgan f with 
the exception of uie aean- 
eries of East and West 
Gower) and Monmouth 

County of Worcester ■ . . 

County of Gloucester <*, ex- 
cept the present Bristol 
County Court district 

Bristol and Bath present 
County Court districts 

Counties of Oxford i^^ Berks, 
Bucks 

Eastern division of the eounty 
of Somerset, except the 
present Bath County Court 
district, and the part in 
Somersetshire of the pre- 
sent Bristol County Court 
district 

Western division of the 
county of Somerset 

County oi Devon < . . 

County of Cornwall . . 
County of Wilts . . . 

County of Dorset' . . 



County of Hants* .... 

Eastern division of the county 
of Sussex ' 

Western division of the 

county of Sussex 
East division of the county 

of Kent" 



Places of Dis- 
trict Registries. 



Llandaff 



Worcester 
Gloucester 

Bristol . 
Oxford . 
Wells . 



Taunton 

Exeter . . 

Bodmin . . 
Salisbury . 

Blandfbfd . 

Winchester. 
Lewes . . 

Chichester . 
Canterbury 



Names of 
District Registrars. 



Joseph Huckwelt. 



John Hill Clifton 

&Alf.C'. Hooper. 
Thomas Holt 



Charles Stewart 
Clarke. 

John Marriott Da- 
venport. 

James John Roche. 



Robert Arthur 

Kinglake. 
Charles Henry 

Turner. 
Preston Wallis. 
Fitzherbert Mac- 

donald. 
Edwin Augustus 

Smith & Francis 

Treg. Johns. 
Charles Wool- 

dridge. 
John Hooper & 

Bernard Husey 

Hunt. 
Edward W. John- 
son. 
William Henry 

CuUon. 



° Includiag the city of Wor- 
cester. 

• Including the city of Glou- 
cester. 

P Including the UniYersity of 
Oxford. 

4 Induding the city of Exeter. 

' Including the town of Poole. 

" Including the town of South- 
ampton and isle of Wight. 



^ Ineludiogsuch of the Cinque 
Ports and their dependencies as 
are locally situate in the county 
of Sussex. 

" Including the city of Canter- 
bury and such of the Cinque 
Porta and their dependencies as 
are locally situate in the county 
of Kent. 



12i District Rbqistrars. 

The divisionfl of counties referred to in the schednle are the 
divisions of the same counties described for election purposes in 
the act of the second and third years of King William the 
Fourth, chapter sixty-four, and the cities and towns herein re- 
ferred to are to be taken to include the counties of such cities 
and towns as are counties of themselyes. 



The separate ordinary jurisdiction of the principal registers 
is therefore over the goods of all persons who at the time of their 
deaths have their fixed residence in the counties of Middlesex 
^including the city of London), Surrey and Hertford, the western 
aivision of the county of Kent, and the southern division of the 
county of Essex, and also over the goods of all persons residing 
out of England. The election of the jurisdiction of the district 
registry in preference to that of the principal registry is, how- 
ever, at the option of the applicant. See vaf, s. 59. 

Appoint- XIV. There shall be three registrars, two record 

officenofthe keepers, and one sealer for the principal registry of the 
bS©!^ *' ^"^ Court of Probate, and there shall be one district registrar 
for each district registry hereinafter referred to as the 
district registrar, and there shall be so many clerks and 
other officers for the court and the principal registry as 
the judge of the court, with the sanction of the commis- 
sioners of her majesty's treasury, may from time to time 
think fit : provided, that if at any time it appear to her 
majesty in council that the duties of the registrars of the 
principal registry of the Court of Probate can be per- 
formed by two registrars, it shall be lawful for her 
majesty by order in council to direct that the number of 
registrars for such principal registry be reduced accord- 
ingly. 

Power to appoint an additional registrar is given by 21 & 22 
Vict. c. 95, s. 6. See inf. s. 18. 

At to tp- XV. Charles Dyneley, esquire, John Iggulden, esquire^ 

of oietot *°d William F. Gostling, esquire, the present deputy re- 

^?5iS''^* gistrars of the Prerogative Court of Canterbury, shall, if 

registry. willing to acccpt the office, be the first registrars of the 

principal registry of the Court of Probate; Joseph Todd 

and John Smith, the present record keepers of the said 

Prerogative Court, shall, if willing to accept the office, be 

the first record keepers at the said principal registry ; and 

William John Berry, the present sealer of the said Pre- 
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rogative Court, shall, if willing to accept the oflSce^be the 
first sealer at the said principal registry; and George 
Jarvis Foster, clerk of the papers in the said Prerogative 
Court, shall, if willing to accept the office, be the first 
clerk of papers at the said principal registry. 

Vacancies in the office of registrar are to be filled up accord- 
ing to seniority. 21 k 22 Vict. c. 95, %. 7. 



Officers of the Court. 

XYI. The other clerks and officers now employed in cierks and 
the said Prerogative Court shall be transferred to such Prerogatiye 
situations in the Court of Probate, and the principal transfened 
registry thereof, as the lord chancellor may in that behalf {J cSLt^f** 
direct, so that their duties may be such as, in the opinion ^™^***- 
of the said lord chancellor, may be as nearly as possible 
similar to those which they have heretofore discharged in 
the said Prerogative Court : provided always, that no such 
clerk or other officer shall be so transferred whom the said 
lord chancellor shall consider to be from age, infirmity or 
other cause, incompetent to the discharge of his duties. 

Clerks having served ^yb years in the principal registry of 
the court are eligible for the appointments of registrars or district 
registrars. 21 & 22 Vict. c. 95, s. 8. 

XVII. The registrar or deputy registrar (as the case Existing 
may be) now executing in person the duties of registrar regutS^ to 
of a diocesan or other court exercising testamentary juris- be appointe? 
diction at any place at which a district registry is to be t^H S|*** 
established under this Act, or where there is more than **™® v^^- 
one such registrar or deputy registrar so acting, such one 
of them as the judge shall select, shall be appointed the 
first district registrar for such district, save where the 
judge shall consider such registrar or deputy registrar, or 
all such registrars or deputy registrars if more than one, 
to be from age, infirmity or other cause, incompetent to 
the discharge of the duties of district registrar ; provided 
that where there is now more than one such registrar or 
deputy registrar competent to the discharge of the duties, 
the judge may appoint them or more than one of them to 
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Opficeiis of thb Court. 

hcAi sueh office of district regisitrar jointly with benefit of 
sunriTorsbip (a). 

(a) Their duties to be executed jointly as by the three regis- 
trais in the principal registry.* 

XVIII. The registrars, district registrars and other 
officers of the Court of Probate, except as herein pro- 
vided, shall be appointed by the judge : There shall be 
paid to the several officers mentioned in Schedule (B) to 
this Act the several salaries set opposite to their respective 
titles in the same schedule, and the said district registrars 
shall, for the perlbrmanoe of their duties under this Act, 
including the services of any clerks they may employ, be 
entitled to take in respect of the business in their re- 
spective district registries such fees as shall be fixed as 
hereinafter provided ; and, except as aforesaid, there shall 
be paid to the several clerks and other officers appointed 
under this Act such salaries or other remuneration as the 
judge, with the consent of the commissioners of her 
majesty's treasury, shall from time to time in each case 
direct. 

Schedule (B). Annual Salary. 

The Three Registrars in London, each . . j61,50O 

The Record Keepers, each 600 

The Sealer 300 

A power to appoint a fourth registrar siven b}r 21 & 22 Vict. 
e. 95^ s. 6, and upon such appointment uie salaries are fixed — 

Senior Registrar £1,600 

Second „ 1,400 

Thii-d „ . . . . , 1,200 

Fourth „ . . . . . . 1,000 

XIX. The registrars and district registrars shall hold 
their offices during good behaviour, subject to be removed 
by order of the lord chancellor for some reasonable cause, 
to be in such order expressed; and the other officers of 
the court may be removed by the judge, with the sanction 
of the lord chancellor. 

XX. No person shall be appointed a registrar or dis- 
trict registrar who shall not be or have been an advocate, 

• Reg. V. Wake, 27 L. J., Q. B. 11 ; AC. 4 Jur., N. S. 68. 
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banister at law, proctor, solieitor or attorney at law, un- 
less at the time of tbe passmg of this Act he is performing 
in person the duties of registrar or deputy registrar of 
some ecclesiastical court in England, or is acting as 
articled clerk or paid clerk to a proctor in Doctors' Com- 
mons, or as officer or clerk in the office of the said Pr^ 
rogative Court, or of the Prerogative Court of York, or of 
any diocesan court. 

Amended by 21 & 22 Vict a 95^ s. 9. See iuprCy s. 16, n. p. 13. 

XXI. All registrars, district registrars, officers and ofsemof 
clerks of the Court of Probate shall execute their re- execute their 
spective offices in person and not by deputy; and no wrson. 
registrar of the principal registry of the court, nor any SSfSS^ict 
officer or clerk in the principal registry thereof^ shall JJJ.?"*^*"' 
during the time of his holding such office, directly or in- 
directly practise as an advocate, barrister, proctor, solicitor 
or attorney, or receive or participate in the fees of any 
other person so practising. 



Seals of the Court. 

XXII. The judge shall cause to be made seals for the Power to 
Court of Probate, that is to say, one seal to be used in cause seals 
its principal registry, and separate seals to be used in the toSVrr* 
several district registries, and may cause the same respec- ^^®^* • 
tively from time to time to be broken, altered, and re- 
newed at his discretion; and all probates, letters of 
administration, orders, and other instruments, and exem- 
plifications and copies thereof respectively, purporting 
to be sealed with any seal of the Court of Probate, shall 
in all parts of the United Kingdom be received in evi- 
dence without further proof thereof. 

Previously to this act the seal of the Ecclesiastical Court on 
the probate was held to prove itself.' 

Where the probate y^as lost, it was not tbe jH^ctice of the 
Ecclesiastical Court to grant a second probate, but only an 
exemplification or office copy, which would be evidence ol^ the 
provlDg of the will J The exemplification must be on a £3 



* Kempton v. Cross, Hardw. 7 Shepperd v, Shorthose, 1 Stra. 

108. 412. 



16 



Seals of the Court. 



stamp (56 Geo. 3, c. 184, Sched. Part 2). The exemplificatioa 
of letters of administration de bonis nany recitine tne former 
grant of administration, is required to be stampea only as an 
exemplification of a single proceeding.* 

The seal of the Court of Probate will now be recognized in 
Scotland. It will be remembered that the 8 & 9 ViCt. c. 113, 
which, iQ ^this manner facilitated the admission in evidence of 
n o$ciM aiid other documents, does not extend to Scot- 
land.' '^ •-" 
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Powers of the Court. 

XXIIt. The Court of Probate shall be a court of 
record, and such court shall have the same powers, and its 
grants and orders shall have the same effect, throughout 
all England, and in relation to the personal estate in all 
parts of England of deceased persons, as the Prerogative 
Court of the Archbishop of Canterbury and its grants and 
orders respectively now have in the province of Canter- 
bury, or in the parts of such province within its juris- 
diction, and in relation to those matters and causes testa- 
mentary and those effects of deceased persons which are 
within the jurisdiction of the said Prerogative Court; and 
all duties which, by statute or otherwise, are imposed 
on or should be performed by ordinaries generally, or on or 
by the said Prerogative Couft, in respect of probates, ad- 
ministrations, or matters'or causes testamentary within their 
respective jurisdictions, shall be performed by the Court 
of Probate : provided that no suits for legacies, or suits 
for the distribution of residues, shall be entertained by the 
court, or by any court or person whose jurisdiction as to 
matters and causes testamentary is hereby abolished. 

By the Probate Act for Ireland (20 & 21 Vict. c. 79), it is 
provided, ss. 94 & 95, that all probates and letters of adminis- 
tration granted by the Irish Court shall, upon being resealed by 
the English Court, take eifect as if granted in England ; and 
all those granted in England, upon being resealed in Ireland, 
as if granted in Ireland. In both cases copies must be lodged 
in the registry of the court where they are resealed. 

As to suits for legacies and the distribution of residues, see 
suproy s. 4, note, p. 6. 

The personal estate and effects of deceased persons until 
letters of administration are now vested in the judge of the 



* Doe d. Edwards v. Gunning, 7 Ad. & £. 243. 
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Court of Probate, and in cases of larceny, &c., mnst be laid 
as his property (21 k 22 Vict. c. 95, s. 19). 

XXIV. The Court of Probate may require the attend- Power to 

r _x_ • /• t -^ examine wit- 

ance of any party m person, or of any person whom it neises. 
may think fit to examine or cause to be examined in any 
suit or other proceeding in respect of matters or causes 
testamentary, and may examine or cause to be examined 
upon oath or affirmation, as the case may require, parties 
and witnesses by word of mouth, and may, either before 
or after or with or without such examination, cause them 
or any of them to be examined on interrogatories, or 
receive their or any of their affidavits or solemn affirma- 
tions, as the case may be ; and the court may by writ As toprodac- 
require such attendance, and order to be produced before fto. . '' 
itself or otherwise, any deeds, evidences, or writings, in 
the same form, or * nearly as may be, ais that in which a 
writ of subpcena ad testificandum^ or of subpoena dtices 
tecum, *is now issued by any of her Majesty's superior 
courts of law at Westminster ; and every person disobey- 
ing any such writ shall be considered as in contempt of 
the court, and also be liable to forfeit a sum not exceeding 
one hundred pounds. 

The powers of the court, as to obtaining evidence, may be 
thus summed up — 

1. Before Action brought (s. 26).— It may, upon motion or 
petition, direct any persons to bring into the registry any papers 
therein described, and may cause such person to be examined, 
either viv& voce, or upon mterrogatories touching such papers. 

2. Before Issue joined (ss. 24 & 26).->It may order an ex- 
amination, viva voce or by interrogatories, as under the Com- 
mon Law Procedure Act, so as to give parties to actions the 
power to procure information as to facts relevant to the action 
from the opposite side, not only with a view to secure evidence 
for the trial, but also for the purpose of determining in the ex- 
isting suit the real question in controversy between the parties. 

3. After Issue joined (s. 31). — The parties to the suit may 
verify their cases by affidavit, subject to an oral examination 
and re-examination of the witnesses in open court. It has thus, 
perhaps, the largest powers of obtaining evidence that have ever 
obtained in the practice of any court. 

We may add also to this the power given to the court by 
s. 32, to issue a commission to examine witnesses residing out of 
the jurisdiction, and to order the examination of those resident 
within its jurisdiction, whom it is not thought advisable to bring 
into court 

* Sic in orig. 
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InUrroaaiorie8, — ^As no rules baYe been laid dowB as to the 
time at which interrogatories are to be deHvered, it is presum- 
able that in this, as in other respects with regard to them, the 
court will be guided by the deeiyionft of the superior courts of 
common law at Westminster^ acting under the 17 & 18 Vict. c. 
125, S8. 51, 54. 

Interrogatories may be delivered by the plaintiff with bis pe- 
tition, or by the defendant with his plea, by ofder of the eoart, 
and at any other time by the leave of the court, and a plaintiff 
may deliver interrogatories after plea with a special affidavit.* 

It has been held, that a party to an action bas a right to in* 
terrogate h^ adversary,, in order to establish his own case when 
he has a specific case which he wishes to set up, and some of the 
materials for making out which, are in the possession of his 
advenary, but not when his object is to discover how his adver- 
sary is going to shape his case, or when tiiey are of a fishing 
kind, for the purpose of enabling him to set up some defence, or 
when the object is to contradict a written instrument.^ 

The Court of Exchequer entirely disallowed the intenroga- 
tMies where they had travelled into urelevant matter.^ 

Where the answers given did not disclose a liabilitv to be 
sued at all, the Court of Exchequer refused an oral examination, 
as in the case of an omissioii to answer sufficiently written 
interrogatories under s. 53 of the Common Law Procedure Act„ 
1854.* 

The Court of Queen^s Bench ordered the plaintiff, though a 
foreigner resident abroad, to answer interrogatories.^ 

The costs of inspection and examination are in the discretion 
of the judge at the time of his making the order, but are not 
costs in the cause.' 

Any objection to the interrogatories that an answer tends to 
criminate the party answering must be to the particular question 
which the party interrogated believes will have that effect.' 

In the case of an examination of a will taking place without 
a commission, it has been decided in Chancery that the parties 
may agree upon a person to be named ; if they do not, the 
court will make the appointment.'* 

The words '^ or tvith*' in this section seem somewhat super- 
fluous. It is difficult to imagine the interrogatories occupying 
the relative position of '^ before or after," where the examina- 
tion does not exist. 



» James v. Barnes, 25 L. J., C. 
P. 182. 

^ Moor V. MoberUt 26 L. J., C. 
P. 246 i Zarifi v. Thornton, 2^L. 
J., Exch. 214. See also WhtUelt^ 
v. Crawford, and Carew v. Davis, 
25 L. J., Q. B. 163 ; FUtcrofi y. 
Fletcher, 25 L. J., Exch. 94. 

^ Robson V. Cooke, 27 L. J., 
Exch. 151 ; i9. a 4 Jur., N. S. 
75. 

*» Swtft V. Nun, 26 L. J., Exch. 



365; Turk v. Syne, 27 L. J., 
Exch. 54. 

• Pohl V. Yomtg, 25 L. J., Q. 
B. 23. 

f Smith V. Great Western Rati- 
way Company, 25 L. J., Q. B. 
279. 

ff Thol V. Leask, 10 Exch. 
704 ; Osborne v. The London 
Docks Company, 10 Exch. 698. 

>> Crqfts V. Middleton, 9 H«re^ 
App. 18. 
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For proceedings where the person is in contempt of court, see 
inf. 8. 25. 

Notice to prodmce. — If a document intended to be cfiyen in 
eyidenoe is in the possession of a third person, who holds it in 
a character independent of the opposite party, the party re- 
quhing it must compel its production by a subpcma duces tecum ; 
this may be issued by a registrar of the principal registry, 
whether any cause is or is not pending. 21 & 22 Vict. Cn 95, 
s. 23. 

If, however, it is in the possession or under the control of the 
opposite party, as the latter is not compellable to furnish evi- 
dence against himself, it is sufficient that he have notice of the 
intention of the other to adduce the same in evidence, and then, 
if he flail to produce it, secondary evidence may be given of its 
contents. Such secondary evidence may be procured, if neces- 
sary, by obtaining an order to be allowed to take an examined 
copy, after inspecting the original. The notice should be 
properly entitled in tne court and cause, and should specify 
with reasonable certainty the particular documents requiied, so 
as to convey with precisian the reauired information. For 
further particulars of^the practice of the courts of common law 
on the subject of subpoenas, see Lush's Pr. 2nd edit. p. 367. 

XXV. The Court of Probate shall have the like Power* of 
powers^ jurisdiction and authority for enforcing the at- to enforce 
tendance of persons required by it as aforesaid, and for 
punishing persons failings neglecting, or refusing to 
produce deeds, evid^aces, or writings, or refusing to ap- 
pear or to be sworn, or make affirmation or declaration, 
or to give evidence, or guilty of contempt, and generally 
for enforcing all orders, decrees, and judgments made or 
given by the court under this Act, and otherwise in relation 
to the matters to be inquired into and done by or under 
the orders of the court under this Act, as are by law 
vested in the High Court of Chancery for such purposes 
in relation to any suit or matter depending in such court. 

The practice of the Court of Chancery, if a witness neglects 
to attend or refuses to be sworn, is to commit him for contempt' 
For this purpose, .an affidavit of the service of the subpoena and 
notice of the non-attendance of the witness must be ntade and 
filed, and an office copy obtained, upon which counsel moveSi 
" That F. S. may be ordered to attend the examination in four 
days, at his own expense, or be committed to the Queen's 
prison, and that he must pay the costs of this application.'' 
The order is drawn up by the registrar in the usual way, after 
which a copy must be served upon the witness personally, and 
the original order produced to him. 

> Hinnegal v. Evaace, 12 Ves. 201 ; Brook v. Biddak, 2 Eq. Rep. 637. 
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If the witness neglect to attend at the time stated, the 
practice is to obtain a certificate from the examiner of non- 
attendance, and make an affidavit of the service of the order, 
and, upon motion, as of coarse, an order will be granted for his 
committal. 

If a peer or a member of parliament refuses to attend as a 
witness, the practice of the Court of Chancery is to proceed 
against him by sequestration. 

If a witness is confined in the Queen's prison, he may either 
be brought up by habeas corpus to be examined, or tne exa- 
miner may attend to swear him ; but an order must be obtained 
for either purpose. 

The power of the ecclesiastical courts over persons in con- 
tempt was, by 63 Geo. 3, c. 127, by a writ de contumace 
capiendo, that statute had substituted this writ for that de 
excommunicato capiendo. On that statute, it has been decided 
that the ecclesiastical courts had no power over a trustee, and, 
therefore, a writ styling the defendant a trustee was quashed 
and the defendant discharged.'' 

By the 24th section, a person in contempt of the court is also 
rendered liable to a penalty of 100^. 

XXVI. The Court of Probate may, on motion oi* 
petition, or otherwise, in a summary way, whether any* 
suit or other proceeding shall or shall not be pending in 
the court with respect to any probate or administration, 
order any person to produce and bring into the principal 
or any district registry, or otherwise as the court may 
direct, any paper or writing being or purporting to be 
testamentary, which may be shown to be in the possession 
or under the control of such person ; and if it be not 
shown that any such paper or writing is in the possession 
or under the control of such person, but it shall appear 
that there are reasonable grounds for believing that he 
has the knowledge of any such paper or writing, the 
court may direct such person to attend for the purpose of 
being examined in open court, or upon interrogatories 
respecting the same, and such person shall be bound to 
answer such questions or interrogatories, aiid, if so ordered, 
to produce and bring in such paper or writing, and shall 
be subject to the like process of contempt in case of de- 
fault in not attending or in not answering such questions 
or interrogatories, or not bringing in such paper or writ- 
ing, as he would have been subject to in case he had been 



ft. V. Jenkins, 3 D. R. 41 ; S. C, I B. 8i C. 655, 
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a party to a suit in the court and had made such defanlt; 
and the costs of any such motioui petition, or other pro- 
ceeding shall be in the discretion of the court. 

IJDder the head of papers or writingSy purporting to be testa- 
mentary, may be inclnded all those papers refeired to in the 
testator's will, such as a deed whose provisions he declares are 
to be followed in bis will ;* the will of another person," even 
when revoked ;^ a former will of the same testator ;** schedules 
or catalogues, tupra, p. 3.p So, the opinions of counsel, 
where a case had been submitted to them, not as a ^idance to 
the court, but as probably mentioning papers which might 
otherwise be suppressed.^ Neither witness nor party in a cause 
is, at common law, compelled to produce documents, the con- 
tents of which may render him liable to punishment, or expose 
liim to penalties, unless the documents are of a public nature, 
or are directed by some statute to be kept and produced. If 
then, upon examination on interrogatories, the party examined 
admits the possession of documents material to the issue, but 
declines to produce them, the other side, though they cannot 
compel an inspection, &c., under s. 51 of the Common Law 
Procedure Act, 1854, may have inspection and copies by apply- 
ing to the judge or the court, provided that the application be 
made on the affidavit of the part^ himself.' 

A person making de&alt is m contempt of the court, and 
subject to a penalty not exceeding 100/., mpra^ s. 24, p. 17. 

When a subpoena to bring in a will is disobeyed, the court 
will issue an attachment, to lie in the registry eight days after 
notice to defendants.* 

For form of subpcDua, see C. Forms 22 & 23, App. 



Powers of the Reqistrars. 

XXVII. The regbtrars and district registrars shall Registnn, 
respectively have full power to administer oaths ; and all power to ^^ 
persons who at the commencement of this Act shall be mSis?^'^ 
acting as surrogates of any ecclesiastical court, and any Po^er to 
other persons whom the judge shall, under the seal of the commiik 
court, from time to time appoint, shall respectively have administer 
full power to administer oaths and perform such other ^ *' 
duties in reference to matters and causes testamentary as 



1 Thonuu DickinSf 1 Notes of 2 Rob. Eccl. C. 622, tup, p. 3. 

Cases, 399. <i Yin. Abr. 62. 

"■ Emma Darby^ 4 ihid, 428. * Scott v. Zygomalas, 1 Jur., N. 

■ Countest of Durham, 1 ibitL S., pt. 1, p. 63 ; HincJ^ld v. 

Z65, Clark, 2 Jur., N. S., pt. 1, p. 239. 

** J. G. Ih^, 4 ibid. 474. * Simmons v. Dean and another, 

P In the goodt qf Hunt, Clerk, 27 L. J., P. & M. 103. 
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may be assigned to them from time to time by tbe rules 
and orders under this Act ; and the persons so appointed 
shall be styled '' CommissionerB of her Majesty *s Court 
of Probate :'' provided^ that any party required to be 
examined, or any person called as a witness or required 
or desiring to make, an affidavit or deposition under or 
for the purposes of this Act, shall be permitted to make 
his solemn affirmation or declaration instead of being 
sworn in the circumstances and manner in which a person 
called as a witness or desiring to make an affidavit or 
deposition would be permitted so to do under the Common 
Law Procedure Act, 1854, in cases within the provisions 
of that Act ; and any person who shall wilfully give false 
evidence, or who shall wilfully swear, affirm, or declare 
falsely in any affidavit or deposition before the Court of 
Probate, or before any registrar, district registrar, or com- 
missioner of the court, shall be liable to the penalties and 
consequences of wilful and corrupt perjury. 

The section referred to is s. 20 of the 17 & 18 Vict. c. 125, 
which enacts, that " If any person called as a witness, or required 
or desiring to make an amdavit or deposition, shall refuse or be 
unwillinc^, from alleged conscientious motives, to be sworn, it 
shall be lawful for the court or judge or other presiding officer, 
or person qualified to take affidavits or depositions, upon being 
satisfied with the sincerity of such objection, to permit such 
person, instead of being sworn, to make his or her solemn affir- 
mation or declaration in the words following : videlicet, '' I, 
A. B., do solemnly, sincerely, and truly affirm and declare, that 
the taking of any oath is, according to my religious belief, 
unlawful ; and I do also solemnly, sincerely, and truly affirm 
and declare, &c.'' 

Which solemn affirmation and declaration shall be of the same 
force and effect as if such person had taken an oath in the usual 
form. 

The power of appointing commissioners is extended to the 
appointknent of solicitors practising in the Isle of Man or in the 
Channel Islands, to foe commissioners for the purpose of admi- 
nistering oaths and taking declarations or affirmations ; and the 
Court of Probate reco^izes as such commissioners any commis- 
sary, ecclesiastical judge, or surrogate in those islands, autho« 
rized to administer oaths at the time of the passing of this Act ; 
and any affidavits, &c., to be used in the Court of Probate, 
may be sworn in any country out of England, and within her 
Miyesty's dominions, before any court, judge, notary, or person 
lawfully authorized, (21 & 22 Vict. c. 95, ss. 30—32). Any 
person making such oath, &c. falsely, is liable to the pains and 
penalties of perjury, {ibid, s. 94). 
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The court and its o&cen wiil take Judidal eogniaanoe of aoy 
such seal or signatare, (ibid.) 

XXVIII. If any person ibrge the signature of any Penalty on 
registrar, district registrar, or commissioner fol* taking coStcrfeit- 
oaths, or forge or counterfeit any seal of the Court of SSi^rof 
Probate, or knowingly use or concur in using liny such ***'•"• 
forged or counterfeit signature or seal, or tender in evi- 
dence any document with a false or counterfeit signature 
of such registrar, district registrar, or commissioner, or 
with a false or counterfeit seal, knowing the same signa- 
ture or seal to be false or counterfeit, every such person 
shftU be guilty of felony, and shall upon conviction be 
liable to penal servitude for the term of his life or any 
term not less than seven years, or to imprisonment for 
any term not exceeding three years, with or without hard 
labour. 

Any person for^g any seal or signature allowed under the 
Amendment Act, m matters relating to the Coart of Probate, is 
made liable to the same penalty, (21 & 22 Vict. c. 9d, s. 38). 



Practicb of the Court. 

XXIX. The practice of the Court of Probate shall, practice of 
except where otherwise provided by this Act, or by the *^* *^**^* 
rules or orders to be from time to time made under this 

Act, be, so far as the circumstances of the case will admit, 
according to the present practice in the Prerogative 
Court. 

XXX. And to the intent and end that the procedure Rules and 
and practice of the court may be of the most simple and mad"forrt 
expeditious character, it shall be lawful for the lord IJ^JiSSeof 
chancellor, at any time after the passing of this Act, with ^^® <^o^^* 
the advice and assistance of the lord chief justice of the 

Court of Queen's Bench, or any one of the judges of the 
superior courts of law to be by such chief justice named 
in that behalf, and of the judge of the said Prerogative 
Court, to make rules and orders, to take effect when this 
Act shall come into operation, for regulating the proce- 
dure and practice of the court, and the duties of the reg^ 
trars, district registrars, and other officers thereof, and for 
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determining what shall be deemed oontentioos and what 
•hall be deemed non-contentioos business^ and, subject to 
the express provisions of this Act, for fixing and regu- 
lating the time and manner of appealing from the deci- 
sions of the said court, and generally for carrying the 
provisions of this Act into effect ; and after the time when 
this Act shall come into operation it shall be lawful for 
the judge of the Court of Probate from time to time, 
with the concurrence of the lord chancellor and the said 
lord chief justice, or any one of the judges of the superior 
courts of law to be by such chief justice named in this 
behalf, to repeal, amend, add to, or alter any such rules 
and orders as to him, with such concurrence as aforesaid, 
may seem fit. 

It will be observed that the practice prescribed to the new 
court, except where otherwise provided, is that of the Preroga" 
Hm Court, and by this appears to be meant the Prerogative 
Court of Canterbury. By the rules and orders for contentiouB 
business, however, and by the forms issued with them, the prac- 
tice of the Court of Probate is very much assimilated to that of 
the other courts at Westminster, and few, comparatively, of the 
peculiar features of the practice of the ecclesiastical courts, now 
remain. 

1. Who ma^ hewaHu to a iSut^.— The general law upon this 
branch of the subject is clearly enunciated by Lord StowelL* 
'' The civil suit is open to every one showing an interest.'' 
He must show some interest, however small. This is sufficient 
to entitle him to appear either as plain dff or defendant. 

Afinart may bring suits by their guardian, elected for that 
purpose by the Court ; bma;dc9 by their committee, appointed 
by the Court of Chancery ; and a married woman may, in 
certain cases, bring suit oime, as for a legacy bequeathed to her 
separate use. As to cases in which a person may sue m formd 
jMUdMris, see a note of Dr. Phillimore*s of a MS. judgment of 
Sir Wm. Soott, in Barkam v. Barkam.^ 

In tt f % >e m e rs. — ^The doctrine of the civil and canon law b — 
^* Tertitts interrenire potest pro inteiesse soo in omni caus& quae 
taagit bona ant personam soam." In ticstamentary causes it 
has been said that iatervoiers must lake the cause in which 
Uiey intervene as they find it at the time of such their interven- 
tion ; hence, ^y can only of ri^ht do what they migbt ba^e 
done had they been parties in &e first instance, or had their 
ialCffTeation u ec m ed in an eaiiier stage of the canse. Theeonrt 



T. JSrymw 1 C4MDsiBt. 4Notcsof Casea» 177. 

lUk lis ; Xiy^o^ «irf Ariw «itf alfar^ I Phillim. 184. 
r.j9k mdtken, 1 Hob. 370: 
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might, however, allow them to do so « graHd.^ The heir at 
law and other parties interested in the real estate may intervene 
for their respective interests, and become defendants even where 
they have not been cited, inf. s. 61. 

The right to intervene remains unchanged by the new act, 
and is subject to the same limitations and rules with respect to 
costs as heretofore (C. 4). They will depend, therefore, on the 
particular merits of each case. See Burgat/ne v. Showier, 
1 Rob. 5; Shaw v. MarshaUf 1 Sw. k, Tr. 129. A summons 
may be taken out by ang person in any matter, whether conten- 
tious or non-contentious. ( Amended Hules as to S ummonses, 1 .) 



Pbactiob of thb Court of Pbobatb. 

The business of the Court of Probate and of its officers con- 
sists in — 

1. The grant of letters of administration to the goods of an 
intestate. 

2. The grant of probate of a will to administrators where 
there are no executors therein named or where all the executors 
therein named renounce (which is termed administration with 
the will annexed), or grant of probate to the executors, where 
execators are named, in common farm. 

3. The grant of probate to the same respectively in solemn 
form, or the revocation of a grant made in common form. 

A concise view of the practice of the court on each of these 
heads will, it is believed, be useful to the practitioner. 

Before we proceed, however, we will consider a few prelimi- 
nary acts, which apply equally to all cases. 

Preliminary Acts with regard to the Deceased. — No sooner 
is the breath out of John St^^Ie's body than the interesting 
questions at once arise : What property did he leave, to whom 
did he leave it, and who is to distribute it ? 

And, firstly, any person may see that he is buried in a suitable 
manner, for his estate is liable for funeral expenses before any 
debt or duty whatsoever, according to his degree and quality 
and the estate that he leaves behind Iiim. As to what are rea- 
sonable funeral expenses, sec Wms. Ex. & Ad. Pt. III. Bk. 2, 
Ch. 1,8.1. 

Any person taking possession of and in any manner adminis- 
tering any part of the personal estate and effects of the deceased, 
without obtaining probate or letters of administration within 
six calendar months of the decease, or within two mouths of any 
suit respecting such probate, &c., is liable to very heavy penal- 
ties, 65 Geo. 3, c. 184, s. 37. 

The Time when the Estate of an Executor or Administrator 
vests. — The administrator is the officer of the court, and his 
powers and liabilities commence with his appointment by the 
grant and date therefrom ; he has no title until the letters of 
administration are granted and the property of the deceased 
vests in him only from the time of the grant.^ 

° Clement \. Rhodes and another, ^ WooUey v. Clark, 5 B. & A. 

3 Add. 40. 745. 

C 
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With regard to the executor, on the contrary^ his powers and 
liabilities date irom the day of the death of the testator, and the 
law knows no interval between the testator's death and the 
vesting of the right in his representative.^ It has been well 
said by an old writer that ** a will is the only bed in which an 
executor can be begotten and conoeiTed/' The author might 
have carried this analogy further, and have shown how that a 
perfect act of engendering, in an observance of the formalities 
requisite to the due making of the will is necessary to the final 
full development of the ofispring^ ; still, when all this has been 
done, and the parent has fallen in the fetal birth, the executor 
is bom into the world naked and helpless until such time as he 
has been clothed by the court with the authority necessary to 
give him power of sustenance and action. Though he may 
commence an action before proving the will, he cannot declare 
until he has taken out probate:' his right to this, however, 
is almost indefeasible,' he is potior Jure, as it is said, and takes 
a titie paramount to that of all others interested in the goods of 
the deceased. 

1.-77^ Grant of Letters of AdndnUtration of the Goods of 

an Intestate. 

As to the person or persons entitied to letters of adminis- 
tration, see hyf, s. 73, note. 

In die case of a will made under a power, see stqp. s. 4, 
note, p. 4. 

As to the administration of the goods of seamen, and of cer- 
tain small estates, see s. 54, note, and s. 92, note. 

Where no will is foun<^ the person or persons entitied to 
administration apply for a grant tiirough a proctor or attorney, 
if the application be made to the principal registry, or in person 
also if it be made to the r^;istry of the district where deceased 
lived. 

The applicant makes an a£Sdavit of his interest, and tiiat he 
will duly administer, in the form given (N. C. Form 6). This 
oath is to be so worded as to clear off all persons having a prior 
right to the grant. Where it appears from the affidavit that 
there is another next of kin equally entitied with the applicant 
to the grant, the r^istrar will require proof that notice of the 
ap^cation has been given to him or them. 

This affidavit, when subscribed and sworn, is filed in the 
registry, and the registrar may, when he deems it necessary, 
require proof of the identity of the deceased and of the party 
applying for the grant 

Limited administrations (see s. 73, note) will not be granted 
unless every person entitied to the general grant h^ con- 
sented or renounced, or has been cited and failed to appear, 
except under the direction of the judge. 

All affidavits must be written fair, without interlineations or 
erasures. They must contain the addition and true place of 



^ WMUhtad V. TayUrr, 10 A. v. Atkku, 2 W. R. (C. P.) 225. 
& E. 212. 1 In the goods rf M, HiU, 6 

' Wankford v. Watd^ord, 1 Jur. 350 ; Evau v. Tyler^ 2 Rob. 

Salk. 303 ; MUckell v. Sauart, 3 131. See, however, ii^ s. 73. 
Atk. 606. See, however, Webb 
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abode of every person makioK tbem. Where there are two or 
more pereons, the names of all of them must be written in the 
jurat, and they must never be sworn before the party or before 
the proctor, solicitor, or attorney, or the clerk of the proctor, 
solicitor, or attorney of the party on whose behalf they are 
offered. 

The applicant must make at the same time the usual affidavit 
for the Commissioners of Inland Revenue, and according to the 
form given (N. C. Form 3, b). 

The registrar will require from the applicant an administra- 
tion bond in the form given ^N. C. Form 16), with one or more 
sureties if he deems it requisite : a form for the justification of 
sureties is given (N. C. Form 19). 

As to administration bonds, see inf, s. 61, note. 

In all cases where application is made for letters of adminis- 
tration of the goods of a bastard dying unmarried without issue, 
or of a person dying without known relations, notice of such 
application is to be given to her Majesty's Procurator-General, 
or, where the deceased is domiciled witnin the Duchy of Lan- 
caster, to the solicitor to the Duchy, and in both cases the usual 
advertisements (see inf, s. 61, note) must be inserted, as in the 
case of citations (Amended Rules, N. C. 7). 

Administration is in these cases granted to a nominee of the 
crown, usually to the solicitor for the Treasury; he files an in- 
ventory, but by Stat. 15 & 16 Vict. c. 5, s. 2, the administration 
bond is dispensed with. 

When no caveat has been put in, or no proceedings taken 
adverse to the application, the registrar will issue letters of ad- 
ministration. 

The grant cannot issue (unless under the direction of the 
judge) until after the lapse of fourteen clear days from the death 
of the deceased. 

Where administration is not applied for until after the lapse 
of three years, the registrar will require a certificate of the 
reason of the delay, and, if the certificate be unsatisfactory, an 
affidavit. Every person intending to oppose an application 
must attend at the registry, for the purpose of putting in an 
appearance, either personally or by attorney. 

II. The Grant of Probate or Letters of Administration with 
the WiU annexed in Common Form, 

Where a will is found in which executors are named, they, 
or as many of them as may be willing to act, proceed to 
obtain probate. 

Where a will is found in which there is no appointment of 
executors, or where the executors appointed by the will re- 
nounce, the persons entitled to administration, whose office 
differs little from that of executors, proceed to obtain probate of. 
the will. 

The acts of both these are so nearly similar that we may 
consider them together. 

The forms given for either of these cases will be found toge- 
ther in the rules for non-contentious business. 

Application must be made in the principal registry by a proc- 

c2 * 
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tor or an attorney ; in the district registry it may be made in 
person also. 

When the person applying resides out of England, adminis* 
tration with or without the will annexed may be panted to an 
attorney acting under a power of attorney from the applicant, 
properly attested. 

Upon any application to the district registrar, he must ascer- 
tain, by an affidavit, that the deceased had a fixed place of 
abode within his district, inf, s. 46. 

Affidavits, — It must be borne in mind that no affidavit will 
be admitted in any matter depending in the Court of Probate, 
of which any material part is written on an erasure (Amended 
Rules, N. C. 3), gup, p. 26. 

When Application is to be modic.— -No probate or letters of 
administration with the will annexed can issue until after the 
lapse of seven days and, where there is no will, not until four- 
teen days after the decease, except with the leave of the judge ; 
and when they are applied for, for the first time, after the lapse 
of three years, the reason of the delay must be certified to the 
registrar under the signature of the applicant and his proctor or 
attorney. On this certificate a half-crown stamp is required. 

The Application, — Upon application for probate or letters of 
administration with the will annexed, the registrar inspects the 
will. 

If he finds (in the case of wills made since 1837) that the 
attestation clause is in accordance with the provisions of 1 Vict, 
c. 26, s. 9, and 15 & 16 Vict. c. 24, and that the will was duly 
executed (in which latter case, in default of the attestation 
clause, he requires an affidavit to that efiect), he proceeds to 
examine the will. 

In every case where an affidavit is required from an attesting 
witness, he must in such affidavit depose as to the mode in 
which the will or codicil was executed and attested. 

If the registrar finds that there are no interlineations, oblite- 
rations or erasures, or symptoms of some other paper having 
been attached to the will (in all which cases, unless they are 
referred to in tHe attestation clause, he requires explanatory and 
satisfactory affidavits), he will, as also before granting adminis- 
tration without the will, ascertain the time and place of de- 
ceased's death, and the value of the property to be covered by 
the ^rant, and he will see that the applicant has been sworn as 
required by the 55 Geo. 3, c. 184, and in the usual form as 
executor or administrator. 

Where the testator was blind he must have signed (or acknow- 
ledged his signature, if by delegate) in the presence of two wit- 
nesses who must have signed in such a position as that (if he had 
had his sight) he could have seen them.^ The will need not 
have been read over to him if it can be proved that it was in 
accordance with instructions given. 

Where one attesting witness could not write, and his hand 
was guided by the other attesting witness, it was held to be 
sufficient.* 

y In the goods qf Piercy, 1 Rob. P. & M. 6 j S. C, 4 Jur., N. S. 
278. n 288. 

* In the goods of Frith, 27 L J., 
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Application to Diitrict Begistry, — Where the application is 
made to a district registry, the district registrar will then send 
notice of the application to the principal registry by the next 
post in the form prescribed ; and will nx the day for the parties 
to appear again at his office. See inf. s. 46, note. 

Where there are no interlineations or erasures, or where these 
are accounted for in a manner satisfactory to the registrar, the 
will is engrossed, and having been collated in the principal 
registry by the examiner of wills, the registrar writes upon the 
copy '* Let probate of the will pass as contained in this copy.'' 
Any affidavits that have been required as to the due execution 
of tne will are engrossed at the same time. 

Upon the applicant's attending at the appointed time, if the 
registrar has received no notice of caveat or other prohibitory 
process, probate or letters of administration in the form pre- 
scribed are handed to the applicant. 

Where on an application to a district registry, the registrar 
receives notice from the principal registry of the entry of a 
caveat, he cannot proceed further untu he receives notice of its 
withdrawal dr of a decree. 

The 21 Hen. 8, c. 5, s. 4, required an executor or administra- 
tor to make a true and perfect inventory of the goods of the 
deceased, and the Ecclesiastical Courts were formerly very 
strict with respect to inventories. The Prerogative Court of 
Canterbury formerly required an inventory to be exhibited 
before probate granted.* 

The practice, however, of late years has been, that an exe- 
cutor or administrator need only exhibit an inventory when 
cited to do so. See s«. 41, note. Except in case of a bastard, 
mp. p. 27. 

Collecting the JEffects.^The next duty of the executor or 
administrator is to collect the estate and effects of the deceased. 

For this purpose the law invests him with large powers, and 
it is incumbent on him to use diligence. So, if by unduly de- 
laying to bring an action, he enables a creditor of the deceased 
to avail himself of the Statute of Limitations, he will be per- 
sonally liable.^ 

Payment of the Debts of the Deceased, — One of the principal 
duties of an executor or administrator is, out of the estate of the 
deceased, to pay his debts according to the order prescribed by 
law. In such payment he must be careful to observe the rules 
of priority ; for if {having notice of the existence of a superior 
debt) he pay debts of a lower degree first, he must, in case of 
a deficiency of assets, answer such superior claims out of his 
own estate. The precedence, according to which payment is 
to be made, is — 

L Funeral expenses, see above, p. 25. 

II. Testamentary expenses — 

The expenses of taking out probate or letters of administra- 
tion. Under this head are included the costs of an administration 
suit. 

» Phillips V. Bignellf 1 Phtllim. ^ Hayward v. Kintey, 12 Mod. 

240. 67d. 
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III. Payment of debts m the following order — 

1. Debts doe to the crown by record or specialty claim the 
precedence of all other debts, with the exception of the priority 
of a solicitor's lien for costs opon money decreed or recoyered 
for the deceased plaintiff. 

Amongst such debts to the crown are not, however, indnded 
arrears of rent dne to the crown, or amercements in courts not 
of record, or a sum of money owing for which no specialty has 
been mea. 

2. Next in order are certain debts to which particular statutes 
haye given priority ; such are monies dne to the parish by over- 
seers of the poor, which must, by 17 Geo. 2, c. 93^, s. 3, be paid 
before any other debts of the deceated are paid and eatisfied. 

So by 33 Geo. 3, c. 54, s. 10, Any monies received by de- 
- ceased as officer of a friendly society. See also 4 & 5 WilL 4, 
c 40, s. 12. 

So by 58 Geo. 3, c. 73, ss. 1, 2, All regimental debts shall 
be paid out of the ejects of any officer or soldier dying while in 
the service, in such proportion as shall be ordered }fy the secre- 
tary at war, in preference to any other of his debts. 

So by 57 Geo. 3, c. 29, s. 51 (local act), Monies received by 
deceased as treasurer or collector to the paving commissioners 
under that act. 

3. Debts of record — 

Of these debts the executor or administrator is bound to take 
notice, upon the principle that every one is presumed to have 
cognizance of the proceedings of the King's courts. They are : 

1. Judgments in all courts of record, whether obtained com- 

pulsorily against, or confessed by the deceased. 

Between judgments as they stand amongst themselves, 
neither priority of time nor difference in the original 
cause of action are material. The judgment cr^itor 
who first sues out execution must be preferred, and, 
before this step has been taken, it is at the election of 
the executor or administrator whom he will pay first. 

A decree in a court of equity is equivalent to a judg- 
ment at law and stands m the same order for payment. 

2. Becognizances and statutes. 

4. Debts by special contract 

All these must be paid before debts by simple contract 
(Pinchan's case, 9 Co. 88, b.) 

Amongst specialty debts is included a debt for rent, as is also 
a demand arising from a covenant or bond whether now due or 
payable at a future day. 

Amongst specialty debts are not, however, included claims 
for reimbursement ror payment made upon a bond by a co- 
obligor of the deceased, nor for money due by the deceased upon 
an administration bond, or upon any voluntary bonds or cove- 
nants. 

5. Debts by simple contract. 

Of debts on simple contract, such as on bills or notes^ not 
under seal, and verbal promises or such as are implied in law, 
those due to the crown have the precedence. 

An executor or administrator has a right to retain for a debt 
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doe to himtielf in preference to all other creditors of the deceased 
of equal degree ; and not only for those which he claims bene- 
ficially, but also for those to which he is entitled as trustee, and 
even debts to another, where he is the cestui que trust.'' He 
may also give preference among the other creditors of equal de- 
gree, subject only to the claim of a priority in obtaining judg- 
ment.^ Where a sait is commenced against him by a creditor 
of the deceased, though he may not maxe a voluntary payment 
to another creditor, he has it still in his power to confess a judg- 
ment to that other, and so to give him a preference." 

This liberty of confessing judgments is enjoyed to an almost 
unlimited extent' 

The DUtrilmtum of the Perianal Estate and Effects cf Be- 
ceased, — The distribution of the personal estate and effects of an 
intestate is according to the provisions of the Statute of Distri- 
butions, 22 &23 Car. 2, c. 10 ; 20 Car. 2, c. 3 ; and the 1 Jac. 2, 
c. 17. It is as follows : '* Where a husband dies intestate, one- 
third eoes to the widow, and the residue in equal proportions to 
his children, or their representatives, being their lineal descend- 
ants; if there are no children or legal representatives, one 
moiety goes to the widow, and the other moiety to the next of 
kin, in equal degree, and their representatives ; if no widow, 
the whole goes to the children ; if neither widow nor children, 
the whole is distributed amongst the next of kin, in equcd 
degree, and their representatives ; no representatives, however, 
are admitted amongst collaterals, further than the nephews and 
nieces of the intestate. The next of kin here referred to are to 
be sought for by the same rules of consanguinity as are used in 
inquiring who are the persons entitled to Tetters of administra- 
tion. \^de inf, s. 73, note. 

Where a teme covert dies intestate the husband succeeds 
to all. 

When a child dies intestate, unmarried, the father succeeds to 
all ; if the father be dead, the mother and the remaining children, 
or their representatives,/?^ stirpes, divide the effects of the de- 
ceased in equal portions. 

The Question, who may be a legatee, seems scarcely to be 
within tne compass of the present note. The only point to which 
it is necessary to draw attention here, is that by the Wills Act, 
(1 Vict. c. 26, s. 15,) in the case of wills made since 1837. *^ If 
any person shall attest the execution of any will (or testament, 
or codicil, or any other testamentary instrument) to whom, or 
to whose wife or husband, any beneficial devise, legacy, estate, 
interest, gift, or appointment, of or affecting any real or per- 
sonal estate (other than and except charges and directions for 
the payment of anv debt or debts), shall be thereby ^ven or 
made such devise, legacy, estate, interest, gift, or appomtment, 
shall, so fiEir only as concerns such person attesting the execution 
of such will, or the wife or husband of such person, or any per- 

« Plumer v. Marchantj cited * Lyttleton v. Crott, 3 B. & C. 

3 A. & E. 858 ; 3 Burr. 1380. 317. 

' Askky v. Poeocke, 3 Atk. 208. ' See Barker v. DumerUt Bar- 

nardf Cbane. Gas. 277* 
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SOD claiming under sach person or wife or husband, be utterly 
nail and void, and soch person so attesting shall be admitted as 
a witness to prove the execution of snch will, or to prove the 
validity or invalidity thereof, notwithstanding soch devise, 
legacv, estate, interest, gift, or appointment mentioned in such 
will.'' 

Where, after probate granted, a codicil is discovered, not in 
anywise repealing or altering the appointment of ezecntors 
made in the wiU, a separate probate of that codicil will be 
granted to the ezecntors. 

III. Grant rf Probate in Solemn Fomu 

As to the effect of takin? out probate in solemn form, and 
who are entitled to call for it, see m/I s. 61, note. 

The Stat— The Citation and warning to caveat. — ^As to ad- 
vertising citations, see s. 61, note. 

The executors or other parties entitled to administration with 
the will annexed, who wish to prove the will in solemn fonoy 
upon handing in a pr < Bcipe or note of instruction to the regis- 
trar (C. Form 6), obtain citations upon the heir at law, next of 
kin, &c. in the form given (C. Form 3). The registrar signs 
and seals such citation in accordance with the pnBcqfe, and 
hands it back to the party obtaining it, who effects a personal 
service by leaving a copy of it with the party cited, and show- 
inghim the original, if required by him so to do. 

U pon the issuing of a citation, a caveat is entered in the court 
books, and notice of it sent to the registrar of the district where 
the deceased appears to have had his last residence. 

If it is intended by the heir at law, next of kin, or other 
parties interested, to put the executor or other parties entitied 
to administration with the will annexed to proof of the will in 
solemn form, or to oppose the will, any person so intending 
must enter a caveat, m the form given (C. Form 1) at the 
registry : this caveat will remain in force for six months, and 
may be renewed. Notice of this caveat wDl be given to the 
persons applying for probate, &c. 

The next step taken by the executor, &c., is to warn the 
person entering the caveat to put in an appearance within six 
days. This warning (C. Form 2) may be sent by the registrar 
by post ; it is highly necessary, tiierefore, that the party enter- 
ing the caveat should insert tiierein a sufficient address. The 
warning must state the name and interest of the applicant, and, 
if he claims under a will or codicil, the date of the same. See 
Amended Rules (C. Form). The entry of an appearance must 
be accompanied by an address within three miles of the General 
Post-office, and most set forth the interest in the efiects of tiie 
deceased testator or intestate of the party on whose behalf such 
appearance is entered. 

Proceedings in Difault. — Where no appearance is put in by 
the party who receives the citation or the warning to lus caveat, 
as the case maybe, the plaintiff files in the registry an affidavit 
of personal service or, where he has not been able to effect a 
personal service^ an order of the judge giving him leave to 
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proceed founded upon an affidavit of a due attempt so to effect 
personal service, or of the necessary advertisements, s. 61, note. 

He must then, within eight days from the last day allowed 
in the citation for the appearance of the defendant, file his- 
declaration in the registry, delivering therewith an affidavit of 
scripts (C. Form 12). 

After filing his declaration, the plaintiff applies to the judge 
as to the mode in which the cause shall he tried. Upon the 
direction of the judge having been obtained, the record is made 
up in the form given (C. 10), and the cause is set down for 
hearing. 

The cause then comes on as an undefended cause, and having 
been duly proved, judgment for the plaintiff is entered on the 
record in the form given (C. Form 27). 

Which Party to declare,— The rule is, that the party pro- 
pounding the will is in all cases to be the partv to declare, and 
the party claiming under an intestacy is in all cases to be the 
party to plead thereto. 

Time far declaring, — Where an appearance is put in to the 
citation or to the warning of the caveat, the cause is entered in 
the court book, and the declaration, with notice to plead thereto 
within eight days, may be delivered to the defendant at any 
time, as soon as is convenient. If the declaration is not delivered 
within a month the defendant ma)r apply to the judge in 
chambers to fix a time within which it shall be delivered. The 
plaintiff cannot be compelled, however, to deliver or file his 
declaration until eight days after the defendant has filed his 
affidavit of scripts. The plaintiff, as has been stated above, 
must, on the same day on which he delivers his declaration to 
the defendant, file a copy of it in the registry. 

The Affidavit of Scrtpts.—The affidavit of scripts, inasmuch 
as it contains the particulars of the action, may be considered 
analogous to the particulars of demand in an action at law. It 
was at first ordered generally, that it be filed in the form given 
(C. Form 12), contemporaneously with the declaration or plea 
by the plaintiff or defendant respectively ; the time for filing 
them may, however, be varied by order of the judse, upon the 
application of either party. It has now, however, been ordered 
(Amended Rules, 19), that, in testamentary causes, the plaintiff 
and defendant, within eight davs of an entry of appearance by 
the defendant, are respectiveiv to file their affidavits as to 
scripts. The party making toe affidavit must take care to 
describe particularly all the papers mentioned in his affidavit, 
and, if possible, to bring them into the registry annexed thereto. 
Neither party is allowed, unless bjr leave of the jud^e or one of 
the registrars of the principal registry, to inspect the affidavit 
or the scripts of the other party, until he has filed his own 
(Amended Rules, 20). 

The Declaration,— The form of declaration furnished under 
the Rules and Orders ( C. Form 8) is so well drawn that there 
are very few cases in which any very material alterations will be 
required. 

Applications during the Cause, See Summonses, inf, p. 80. 

Amendment of Declaration^ or other Pleadings, — Either 

c5 
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tbe plaintiff or defendant may olject to the other's pleading, 
and may apply to the judge for its amendment. By the practioe 
of tbe Prerogatiye Coort, an allegation might be opposed at 
'die whole, if the whole substance of the allegation was objected 
to; that isy where the facts altogether, if taken to be tme, 
woold not entitle the party alleging to the demand which he 
made, or to the defence which he set np ; or it might be opposed 
in part, if any of the facts pleaded were irrelevant to the matter 
in issue, or could not be proved by admissible evidence, or were 
incapable of proof.' These objections somewhat resembled a 
demurrer at common law. Applications for amendment will 
be argued before the judge, who may order the pleadings to be 
amended. 

Time allowed for Plea. — The plea must be delivered within 
eight days, and, just as in the case of tbe declaration, filed on 
the same day in the registry, otherwise the defendant will not 
be allowed to plead, except with the permission of the judge, 
and judgment will go by default. An application for time 
may be made to one of the registrars of tbe principal registry, 
if tbe judge is not sitting, and he may make such allowance, 
not, however, beyond the day upon which the judge shall next 
nt. Where the defendant intends to raise some collateral issue, 
he must proceed by act on petition. See inf. p. 38. 

Form (if Plea.— The plea must be, as nearly as may be, in 
the form given (C. Form 10). By it tbe defendant denies 
either the due making of the will, or the competency of the 
testator, or he sets up an instrument revoking or substituted for 
the will propounded by the plaintiff. 

Further Pleadings. — Either party may give in such further 
pleading, by way of replication or rejoinder, rebutter or surre- 
butter, as he may be advised, and may amend his pleadings by 
permission of the judge, in such form and on such terms as the 
judge may approve. 

The Issue. — Within eight days after the delivery of the last 
pleading in the cause, the plaintiff delivers to the defendant the 
issue, made np in tbe form prescribed (C. Form 13). 

Notice as to Mtfde of Trial. — After delivery of the issue, the 
plaintiff g^ves notice to the defendant that, after eight clear 
days, he intends to apply to the court to try the question, 
stating in what way he wishes it to be tried ; he most file a 
copy of such notice in the registry on the same day. If the 
plaintiff does not give his notice within sixteen days, tbe de- 
fendant may give a similar notice to the plaintiff. The judge 
will direct, after hearing the parties, in what mode the cause 
shall be tried. Where an heir at law is party to a cause, he has 
a right, upon application to the court, to have it tried by a jury. 

Secora. — When the judge has directed in what manner the 
cause is to be heard, the plaintiff, within four clear days, must 
deposit in the registry the record of the cause, made up in the 
form prescribed (C. Form 15). 

Entry of Cause for Trial, — If the plaintiff does not set down 



ff 1 Fhillim. 1, in notit ; 1 Hagg. 11 ; 3 Hagg. 311. 
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the cause for trial within one month after the order of the 
court, the defendant may set it down ; hut either party must, 
on the day on which he enters the cause, give notice to every 
party by whom an appearance has been entered. The cause, 
when entered, will come on in its turn, unless the judge shall 
otherwise direct. No cause is to be called on for hearing or 
trial until after the expiration of ten days from the day when 
the same has been set down as raady for hearing or trial and 
notice thereof has been eiven, save with the consent of all par- 
ties to the suit (Amended Rules, 18). 

As to obtaining Evidence before Trial, -^See s. 24, note, p. 17. 

Notice to Admit. — The rule ^C. 80) under which this notice 
to admit is given, is nearly identical with the 117th section of 
''The Common Law Procedure Act, 1852," and the form 
given (C. Form 21) is nearly identical with the form given, 
Keg. Gen., Hil. Term, 1853. It might have been well had 
this latter form been implicitlv followed, as the omission of the 
words *' his attorney or agent '' in a notice, might be productive 
of annoyance if the opposing party is obstructively disposed. 
The following is the form used in describing documents m the 
common law courts :— • 

Originals, 



Description of Documents. 



Letter— defendant to plaintiff 

Memorandum of agreement between A. B. ) 
and C. D $ 



Dates. 



Feb. 14th, 1859. 
April 1st, 1849. 



Copies, 



Description of Documents. 




Register of baptism of A. } 
fi., in the parish of W. \ 

Letter — plaintiff to de- ) 
fendant ) 



May 21, 1825 
Dec. 24, 1857 



Original application 
served, sent or de- 
livered, when, how, 
and by whom. 



\ 



Sent by General 
Post, Dec. 24, 
1857. 



The above provision applies, it is apprehended, to all docu- 
ments proposed to be aaduced in evidence, whether in the 
possession of the party giving the notice or of a third person : 
m the latter case, the form of the notice should be varied 
accordingly.** 

It is important that the documents be fully and correctly 
described.^ 



** Lush's Practice, 2nd edit 
364 ; Rutter v. Chapman, 1 Dow. 
Pr.C, N.S.I 18. 



* Field V. Hemming, 7 C 8r P. 
619: Doe d, Wright v. Smith, 8 
A. 8c £. 255. 
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One of the ^^ just exceptions'' alluded to in the words of the 
role, has been held, under the similar section of *' The Common 
Law Procedure Act, 1852/' to be a want of a proper stamp. 
The opposite party, therefore, by admitting any particular docu" 
ment described in the notice, does not preclude himself from 
taking the objection at the trial of the want of such 6tamp> 

As to the stamping such document at the trial, see 17 & 18 
Vict c. 126, s. 27. 

Form cf Adndsnon, — No form of admission is given ; when, 
therefore, the party called upon is not prepared to admit the 
whole of the documents proposed, and cannot, therefore, sign 
the notice, he may write at the bottom of the notice : — 

" I consent to admit the documents marked (numbers) in the 
written notice as required therein. 

A. B. ( Defendant's ^ Attorney, Proctor, 
C Attorney's S or Agent. 

Notice to produce Subpcena, ^. — See eup. s. 24, note, 
p. 17. 

When Issue directed to be tried elsew?iere,^See inf. s. 35, 
note. 

Jurj/ Process. — See infi s. 86, note. 

Course of Proceedings at the Trial. — The practice of the 
court in the hearing of the cause is similar to that of the courts 
of common law. The hearing may take place in chambers 
whenever, in the opinion of the judge, such a course will be of 
advantage to the suitors, provided that neither party require it 
to be heard in open court (21 &; 22 Vict. c. 05, s. 8). The 
judge, in so hearing the cause, has the same powers as in full 
court (Ibid. s. 5). 

As soon as the cause is called on and (in jury cases) the jury 
sworn, the junior counsel for the plaintiff opens the plea(iings 
by shortly stating the names of the parties, the substance of the 
pleadings as they appear on the record, and the issues which 
the jury are to try. 

It is a general rule that that party is entitled to begin who has 
to maintam the affirmative of the question in issue. 

Having stated his case, the same counsel produces evidence in 
support of it ; and, in the event of his opponent not announcing 
at the close of the case of the party who begins that be intends to 
call evidence, the party who begins addresses the jury the 
second time for the purpose of summing up the evidence, and 
the opposite counsel then addresses the jury upon the whole 
case. Where the opposing counsel announces at the close of 
the case of the party who begins, his intention to call evidence, 
the counsel on the other side opens his case, calls his evidence, 
and sums it up, and the counsel who begins replies upon the 
whole case (17 & 18 Vict. c. 125, s. 18). 

Where a counsel did not announce his intention to adduce 
evidence, in consequence of which the party who began 
summed up his case, it was not held competent to him after- 
wards to adduce evidence.* 



^ Fane v. Whittingten, 2 Dow. » Darby v. Outely, 25 L. J., 

Pr. C, N. S. 757. Exch. 227. 
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As to eyideoce, see b. 33, note, p. 45. 

Where an executor propounds a will in solemn form, and 
there are several defendants whose case on the pleadings is 
snbstantially the same, the court will hear counsel for one 
defendant only."* 

The juds^e then sums up the whole of the evidence, comment^ 
ing upon the manner in which it hears on the issue to he tried, 
and giving his opinion upon any matter of law that may arise 
upon the proofs, but leaving to the jury to determine for them- 
selves the credit and weight to which such evidence is entitled, 
and to decide wtiether, upon the whole, the preponderance of 
proofs is in favour of the plaintiff or the defendant. 

At the conclusion of the trial the registrar enters on the 
record the decision of the judge in the form prescribed (C. Form 
27) ; and in cases where the question has been tried by a jury, 
be enters the finding of the jury in the form prescribed (C. 
Form 26) and signs the same. 

AppUcatianfar a New Trial, or for the rehearing of a case, 
may be made within ten days, or on the first sitting of the 
court, after the cause has been tried or heard. 

Appeals, see inf» s. 39. 

Suits far the Revocation of Grants, — A suit for the revocation 
of probnte of a will granted in common form is substantially 
a suit for proving a will in solemn form ; and similarly a suit 
for the revocation of a grant of letters of administration is sub- 
stantially an interest cause, the only difference between them 
being in the form in which the respective suits are commenced. 

In a suit for the revocation of a grant, the party desiring the 
revocation is the plaintiff, and cites the party who has obtained 
the grant, who thus becomes the defendant, to bring into the 
registry the probate or letters of administration which have been 
granted to him. 

The defendant brings in the grant, enters an appearance, and 
files a declaration, propounding the will where the grant, that it 
is sought to revoke, was of probate, or propounding his interest, 
where the grant was of letters of administration. 

To this declaration the plaintiff pleads, and the remainder of 
the suit is conducted in a manner exactly similar to that de- 
tailed above. 

Interest Causes, — These are administration suits, in which 
the question is raised as to the title of the person applying for 
letters of administration. 

Where, on the death of an intestate, it is intended to con- 
test the title of the person applying for letters of administration, 
a caveat is entered by the person so claiming interest, and a 
warning to it is sent in the same manner as in the case of an 
application for a grant, ut sup, p. 33. On the appearance to 
the warning, the two parties contest the right to administration 
and \)roceed pari passu. 

The Declaration, — The form of declaration is given (C. Form 
9). It must show clearly, on the face of it, that no other 
person exists having an interest superior to that of the plaintiff. 



Palmer v. Maclean and another, 1 Sw. & Tr. 149. 
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PJea. — See the form ^iven (C. Form 10). The last observa- 
tion applies equally to the plea. A person in possession of an 
administration is not bound to propound his interest till the 
party calling the grant in question has first propounded and 
proved his. For a summary of the practice of the Ecclesiastical 
Courts upon this point, see the judgment of Sir John NichoU 
in the cases of Dahbs v. Chisman, and Jennens v. Beauchamp, 
1 Phillim. 166. 

Upon all other points with reference to the pleadings see 
above, in the suit for obtaining probate in solemn form. 

Proceedings by PeiitUm. — An act on petition, as it is techni- 
cally called, is a summary mode of proceeding, in which the 
parties state their respective cases bnefly, and support their 
statements by affidavit. ■" 

A form of and rales for proceedings are given in the Rules 
and Orders (C. 46-48, Form 29). In the Ecclesiastical Court, 
it was the usual form for bringing before the Court questions 
collateral or incidental to the main issue in a cause ; such as 
questions of domicil, the interest of a party, or the effects of the 
grant of an administration pendente lite. By this mode of pro- 
ceeding also the main question at issue might be determined, as 
where objections were taken to an inventory and account, or to 
the grant of a faculty, or the appointment of a guardian. Also 
where the next of Kin disputes the marria&ce of a deceased 
intestate with the alleged husband or wife. By this form also 
proceedings have been ordinarily commenced against the sareties 
on an administration bond, in order to put such bond in suit. 
It was the invariable practice of the Ecclesiastical Courts not to 
allow matter to be introduced into an act on petition, in oppo- 
sition to an allegation in the principal cause. ° 

Proceedings in. — The plamtiff, within four days after the 
entry of an appearance by the defendant, delivers his petition to 
the defendant, and files a copy of it in the registry. If the de- 
fendant objects to proceeding by petition, he must take out a 
summons to show cause why the proceedings should not be by 
declaration. 

In all causes relating to grants, the defendant may, on the 
day on which he puts in an appearance, or on the day on which 
he receives the declaration, or three days thereafter, notify to 
the plaintiff his object in putting in an appearance, what he 
intends to admit, and what he contends. The plaintiff, within 
eight days of the receipt of such notice, unless otherwise or- 
dered by the judge, files his act on petition, and, if he feils to 
do so, the defendant may file his act on petition. 

Form of, — In the petition the proctor for the petitioner states 
the facts of his case, refers to the affidavits upon which his 
petition is founded, and winds up with a prayer to the court. 

The proctor for the opposing party puts in his answer, states 
his own case, and concludes in a similar manner. It seems 
that, under the next section of this act, each party is liable to 
be cross-examined by his opponent on his affidavit. 

■» Per Lord Stowell in the case ■ Dysart v. Dysart, 2 Notes of 

of Villa de Varsovie, 2 Dod. Cases, 17; Wad. Dig. 1, tit ^c^ 
Adm. R. 174. on Petition. 
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Any farther pleadings that there may be until issue follow 
the same form ; and issue having been joined by the statement 
of the one party that he '' does not write farther to the said 
act,'' and the affidavits upon which the parties found their 
respective cases having been filed, motion is made in court to 
thejudge to make a decree in the case. 

Coits, — In all cases the party opposing a will may, with his 
pleas, give notice to the party setting up the will that he merely 
insists upon the will being proved in solemn form of law, and 
only intends to cross-examine the witnesses produced in support 
of the will, and he will thereupon be at liberty to do so, and 
will be subject to the same liabilities in respect of costs as he 
would have been under similar circumstances according to the 
practice of the Prerogative Court. 

Taxation of Costs, — When an appointment has been made by 
a registrar of the principal registry for taxing any bill of costs, 
and one party only attends at the time appointed, the registrar 
may, nevertheless, proceed to tax the bill after the expiration of 
a quarter of an hour, upon being satisfied by affidavit that the 
other party had due notice of the appointed time. 

If more than one-sixth is deducted from any bill of costs taxed 
as between party and party, or as between practitioner and client, 
no costs incurred in the taxation thereof shall be allowed as 
part of such bill. 

Summons. 

Where either party wishes to obtain an order of the judge in 
any matter contentious or non-contentions as ( fur example) for 
time to plead, or when any person, not a party to the cause, 
wishes to intervene in the suit, the proper mode to proceed is 
by obtaining a summons. 

A printed form of the summons must be obtained, filled up 
with the object of the summons, and a half-crown stamp 
affixed. This must be taken to the Clerk of the Papers, who 
will fill up the blank left for the time at which the summons is 
to be made returnable, get the summons signed by a registrar, 
enter the name of the cause or matter and of the agent taking 
it out in the summons book, and return it, with the stamp obli- 
terated, to the agent. 

Where a formal order is desired, or where the party sum- 
moned consents to the order sought, provided that the order 
sought is one which, in the opinion of the registrar, the judge 
ought to make, an order will be drawn up with a half-crown 
stamp, without the necessity of attending before thejudge, and 
delivered to the party filing the summons or copy, indorsed 
with a consent signed by the party summoned or by his asent. 

What the Summons sJioutd contein.— The summons snould 
express, in full, the terms of the order sought, so that a mere 
naked consent may entitle the applicant to all he wants, for in 
such a case the order is in form the affirmative of the summons. 
It is the practice of the courts of common law that where a 
summons is obtained to set aside proceedings for irregularity, 
the several objections Intended to be insisted upon shall be 
therein stated. 

Service, — A copy of the summons must be served on the 
jMirty summoned one dear day at least before the summons is 
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returnable, and before 7 p.m. ; and on Saturdays before 2 p.m. 
If a service is made after these hours the rules of the common 
law courts is, that the service is deemed as made on the follow- 
ing day (Reg. Gen., H. T. 1863, 164) ; and if the pafty sum- 
moned does not choose to attend no order can be made thereon. 

Attendance, — On the day and at the hour named in the 
summons the party issuing the same is to present himself with 
the original at the judge's chambers. 

If the party summoned do not appear after the lapse of half 
an hour from the time named in the summons, the party is at 
liberty to go before the judge, who will thereupon make such 
an oraer as he shall think fit. 

An attendance on behalf of the party summoned for the 
space of half an hour, if the other party do not during such 
time appear, will be deemed sufficient, and bar the party taking 
out the summons from the right to go before the judge on that 
occasion (Amended Rules as to Summons, 4 — 7). 

Motions. 

These may be made by counsel before the court, subject to 
the following regulations: — 

There must be lodged in the principal registry before 2 
o'clock P.M. on the third day (exclusive of Sundays), before the 
motion is to be made — 

1. A motion paper, containing an outline of the principal 
facts upon which the motion is grounded, concluding with the 
terms in which the motion is to be made. 

2. An affidavit or affidavits of the facts upon which the 
motion is grounded. If an appearance has been entered by a 
defendant, or if a party interested, with or with(^,ut notice of 
the motion, has intimated his intention of opposing it, copies 
of the motion paper and affidavits should be delivered to him. 
He may at any time file counter-affidavits. 

Mode of XXXI. Subject to the regulations to be established by 

dence in con- such rulos and ofders as aforesaid, the witnesses, and 

tentiou§ . . ,, . 

matters. where necessary the parties, in all contentious matters 
where their attendance can be had, shall be examined 
orally by or before the judge in open court : provided 
always, that, subject to any such regulations as aforesaid, 
the parties shall be at liberty to verify their respective 
cases, in whole or in part, by affidavit, but so that the 
deponent in every such affidavit shall, on the application 
of the opposite party, be subject to be cross-examined by 
or on behalf of such opposite party orally in open court 
as aforesaid, and afler such cross-examination may be re- 
examined orally in open court as aforesaid by or on behalf 
of the party by whom such affidavit was filed. 

The provisions in this section are almost identical with s. 43 
of the Divorce Act. The permission to parties to verify their 



TT 



Practicb of the Court. 41 

cases by afiBdavit, has at present been ver^ charily acquiesced 
in by the judffe ordinary. Those who are in the habit of deal- 
ing with oral examioation, and seeing its great superiority 
over affidavits, cannot fail to hope that this practice will be 
maintained. Very few instances have at present occurred under 
this act, of the parties applying to verify their respective cases 
by affidavit. 

As to the persons before whom an affidavit may be sworn, 
see aup. s. 27, note, p. 2*2, and inf, p. 45. 

In any questions arising upon this provision, due considera- 
tion will probably be given to the somewhat similar provisions 
of the Chancery Amendment Act (15 & 16 Vict. c. 86), and to 
the cases decided thereon.^ 

This power of requiring the person making an affidavit to 
attend to be cross-examined applies to causes tried by act on 
petition, in which the parties verify their cases entirely by affi- 
davit. Sup, 88. 29, 30, note, p. 38. 

XXXII. Provided, that where a witness in any such court may 
matter is out of the jurisdiction of the court, or where, by minions or 
reason of his illness or otherwise, the court shall not think foJexami" 
fit to enforce the attendance of the witness in open court, wUdmb^s 
it shall be lawful for the court to order a commission to JJo are*^ 
issue for the examination of such witness on oath, upon Juend.*** 
interrogatories or otherwise, or if the witness be within 
the jurisdiction of the court to order the examination of 
such witness on oath, upon interrogatories or otherwise, 
before any officer of the said court, or other person to be 
named in such order for the purpose ; and all the powers 
given to the courts of law at Westminster by the Acts of 
the thirteenth year of King George the Third, chapter 
sixty-three, and of the first year of King William the 
Fourth, chapter twenty-two, for enabling the courts of 
law at Westminster to issue commissions and give orders 
for the examination of witnesses in actions depending in 
such courts, and to enforce such examination, and all the 
provisions of the said Acts, and of any other Acts for 
enforcing or otherwise applicable to such examination, 
and the witnesses examined, shall extend and be applicable 
to the said Court of Probate, and to the examination of 
witnesses under the commissions and orders of the said 
court, and to the witnesses examined, as if such court 
were one of the courts of law at Westminster, and the 
matter before it were an action pending in such court. 

« See Chitty's State. IV. 270. 
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By tbe former of these actg, certain powers were given and 
provisions made for tbe examination of witnesses in India, in a]l 
eases of indictments or informations, and in actions or saits at 
law or in equity, for which cause had arisen or should arise in 
India ; by the latter, tbe powers of that act were extended to 
all colonies, islands, plantations, and places, under the dominion 
of bis majesty, in foreign parts, and to the judges of tbe several 
courts therein, and to all actions depending in any of his ma- 
jesty's courts of law at Westminster, in what place or country 
soever tbe cause of action might have arisen, and whether the 
same might have arisen within the jurisdiction of tbe court, to 
tbe judges whereof the writ of commission might be directed or 
elsewhere, when it should appear that the examination of wit- 
nesses under a writ or commission issued in pursuance of the 
authority thereby given would be necessary or conducive to the 
due administration of justice in the matter wherein such writ 
should be applied for. 

A few of tne decisions on these acts applicable to the present 
act are appended. 

Scotland was held not to be in fireiffn parts, for the purpose 
of these acts,P but as a person residing there is out of the juris- 
diction of the Court or Probate, the provisions of those acts 
would, for tbe purpose of this act, be applicable, although the 
Act 6 & 7 Vict. c. 82, which extended tne power of tbe above- 
mentioned acts to Scotland and Ireland, is not mentioned here. 
As to the persons before whom such affidavits must be made, 
see i^f. p. 45, and sup» s. 27, note, p. 22. 

The words '*out of the jurisdiction," extend to cases where 
the witness is in foreign parts,^ and is not confined to places 
within her majesty's dominions.*^ 

The granting a commission is in tbe discretion of the court," 
and tbe application will not be refused if it be made band 
Jidef and for the furtherance of justice ;' but if it appears that 
the application is made for the purpose of delay, the court 
will eitoer refuse it, or grant it on such terms as may appear to 
them just." However, a bare suggestion that the witness is un- 
willing to submit to a cross-examination, or that he is tbe son of 
the applicant,^ or the fact that the party applying for the com- 
mission is not proceeding promptly in the cause is no sufficient 
objection.^ The commission ought to be applied for promptly.'' 



P IFainwright v. Bland, 8 
Dowl. 653. 

^ Bain v. Dt Vetru, 8 Dowl. 
516 

' Duckett V. mUiams, 1 Dowl. 
291 { 1 Cromp. & J. 510 ; PoU 
V. Rogers, 8 Bing. N. C. 780; 
Norton V. Lamb, 5 Dowl. 181 ; 
Kortim V. Lord Mtlbimme, 8 Bing. 
N. C. 67. 

• Dacketi v. Wmiam, 8 DowL 
29L 

t Lfoyif V. Key, 8 DowL ?58 ; 
Baddeky v. Giimore, 1 M. & W. 
55 ; Wesimoriamd v. Haggime, I 
Dowl., N.S. 800. 



" Dalton V. Lloyd, 1 Gale, 102 ; 
Sparkes ▼. Barrett, 5 Scott, 402 ; 
Healy v. Young, 2 C. B. 702. 

* Carruthert v. Graham, 9 
Dowl. 947. 

"^ Weekes ▼. Pall, 6 Dowl. 462 ; 

5 Scott, 718; Dye v. Bennett, 1 
L. M. & P. 92. 

' Bridges v. FUh^r, 4 Moore 

6 S. 458 ; Mondel ▼. Steele, 8 M. 
&W.800; Firt0V./roii,8Bing. 
148 ; Clutterbuek v. Jones, 18 L. 
JnQ. B. 11 ; 6 Dowl. & L. 251 : 
Dye V. Bennett, 1 L. M. & P. 
92, n. 



Practice of the Court. 



43 



The application must be supported bv an affidavit, stating who 
the witnesses are, to be examined,]^ thongb, if the witnesses are 
out of the jurisdiction, and there be difficulty in furnishing 
their names, this will be dispensed with ;* that they are material 
and out of jurisdiction of the court ;* or if infirmity of age or 
illness be the ground of the application, an affidavit of a m»lical 
man, stating the nature of the complaint, pledging his belief 
that the witness will not be able to attend the trial of the cause, 
will be necessary.^ It has been doubted whether the preg- 
nancy and the apprehension of immediate delivery of a witness 
be a "permanent sickness," within the meaning of the act/ 
The rule is not an absolute stay of proceedings, btft only a 
limited one.^ The commission may issue, omitting the usual 
clause requiring the commissioners to take an oath as such, 
where it is shown that such limitation is requisite in order to 
render the commission effectual.* And where it appears reason- 
able, the court will add to the order a liberty to examine the 
witnesses vivd voce J Some particularity is necessary in drawing 
up the final order. It should state first, the name of the com- 
missioner to execute the commission, s though this is not, it 
would seem, absolutely necessary in orders for foreign commis- 
sions.'' Secondly, the place of execution.* Thurdly, the names 
of the witnesses to be examined, if known, or some of them.^ 
Fourthly, whether the examination is to be on interrogatories 
or otherwise.' Where depositions taken under a commission, 
founded on an order which omitted to state the place of execu- 
tion, were eiven in evidence at a trial, the court set aside the 
verdict on the ground that the commission had issued without 
authority.*" The same particularity will be necessary in framing 
the commission, so that it pursues the order, and the return that 
it follows the commission." Where, therefore, a commission 
was directed to the Court of Commerce at Hamburgh, directing 
the examination, and that the same should be sent to the Court 
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of ELing's Bencb, it was held, that a copy of such examinatioiiy 
though returned uoder the seal of the court, coald not be read 
in evidence.' When the commission authorized the examination 
to take place at Macao, and the depositions returned were taken 
at Canton, they were held inadmissible.*! But where a com- 
mission for the examination of witnesses abroad, directed the 
commissioners to reduce the examinations into writing in the 
Bnglish language, and to retarn the same, and to swear an in- 
terpreter to translate the oatli, interrogatories and depositions, 
it was held, that the commission was well executed by the 
return of a translated copy of depositions which had originally 
been taken down in the foreign language, and six weeks after- 
wards had been translated by the interpreter into Englisk.'^ 
Original documents, prodaced before the commissioners, must 
be transmitted with the depositions,' unless it be the usage of 
the country in which the commission was executed not to allow 
the removal of the documents.^ 

As to the mode of conducting the examination and cross-ex- 
amination, see 1 Arch. Pr., 8th ed. 317 ; Gresley on Evidence. 
The depositions, if properly taken and returned, may be read by 
either party,** and, if put in, the whole must be read.^ It would 
seem not to be necessary to prove the order for the commission.* 
If there be any irregalarity in the manner of procuring or exe- 
cuting the commission, that will be subject of after inquiry, and 
the depositions will not, on that account, be rejected at the 
trial.* But if the depositions returned contain illegal questions 
or answers, these may be objected to and struck out at the trial, 
though they cannot be objected to by the party putting the 
questions.]^ 

The commission is not a judicial writ* 

The costs of every commission under the acts referred to are 
in the discretion of the courL In this discretion the courts of 
common law at Westminster have been guided by the .same 
principles as those upon which the courts oT equity (from whose 
practice the enactment was borrowed) acted before the passing 
of these acts.^ Following the practice of the courts under the 
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previons acts, one of the registrars of the Court of Probate (inf. 
s. 96) will decide what costs are to be allowed,^* with whose dis- 
cretion the court would not generally interfere.* 

If the depositions are not used, the costs of the commission 
will not be allowed.** The fact of the witness being out of the 
jurisdiction of the court must be proved by some one who can 
speak to the fact of his own knowledge, and answers eiven to 
inquiries made at the residence of a witness will not be suffi- 
cient,' as to the date of the departure of witnesses.' 

Whenever it is necessary to obtain the affidavits, &c. of per- 
sons residing out of her majesty's dominions, they may be sworn 
(21 & 22 Vict. c. 95, s. 31) before any British ambassador, 
envoy, minister, charg6 d'affaires, or secretary of embassy or 
legation, exercising his functions in any foreign country, or any 
British vice-consul, acting-consul, proconsul, or consular agent, 
as well as every consul-general or consul exercising his functions 
in any foreign place, whenever he shall be thereto required. 

For the means of compelling; the attendance of a witness on 
a commission, out of the jurisdiction, but within the realm, see 
6 & 7 Vict. c. 22, 98. 6—7. 

By the Amending Act, the court has power to appoint soli- 
citors practising in the Isle of Man and the Channel Islands, 
to be commissioners for administering oaths and taking decla- 
rations or affirmations, and the Court of Probate recognizes as 
such commissioners any commissary, ecclesiastical judge of sur- 
rogate, in these Islands, authorized to administer oaths at the 
time of the passing of this act (21 & 22 Vict. c. 95, ss. 30, 31) 
and any affidavits, &c. to be used in the Court of Probate may 
be sworn in any country out of England and within her ma- 
jesty's dominions, before any court, judge, notary, or person 
lawfully authorized. This enactment did away with the diffi- 
culty which arose in the case. In the goods of Bedwell, 27 L. J. 
(P. & M. 8.) 

XXXIII. The rules of evidence observed in the Rules of evi- 
superior courts of common law at Westminster shall be common law 
applicable to and observed in the trial of all questions of observed. ^ 
fact in the Court of Probate. 

It is not necessary here to go fully into a general examination 
of the laws of evidence established and acted upon in the su- 
perior courts of common law at Westminster. On those heads 
the practitioner is referred to the admirable treatises of Mr. 
Taylor and Mr. Starkie. There are, however, one or two points 
which find a proper place in a note on this section of the act, 
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inrhich applies, for the firet time, these laws to a practice that 
has so long been conducted under very different rules. 

By the general principles of the civil and canon laws a greater 
amount of evidence is required to constitute what is called ^'ftiU 
proof,'' than is required by the courts of common law, for to 
such ** full proof" the former laws require the evidence of two 
witnesses; so in the Court of Probate under the present system, 
where a defendant appears to watch the proof of a will in solemn 
form, the evidence of both the attesting witnesses, if it can be 
obtained, is required by the Court 

In the Prerogative Court, Dr. Lushin?ton said,* " I consider 
it to be of the highest importance that the court should adhere 
to the same rules of evidence as prevail elsewhere," and a 
reciprocal feeling was expressed by Den man, C. J., in the case 
of Wright v. Doe dem. Tatham,^ Still it cannot have escaped 
observation that evidence was continually received in the Eccle- 
siastical Courts, which the more free ventilation of Westminster 
Hall had long ago shown unworthy to be relied on ; the reason 
for its adoption is perhaps to be found in the words of Tindal, 
C. J., in the case last quoted, that '* In an Ecclesiastical Court, 
the same persons are judges both of the law and the fact, and 
their experience and sagacity may be sufficient to prevent any 
injurious consequences from a class of evidence which approaches 
BO closely to, if it is not in fact, mere opinion of the witness, by 

Sving such testimony no more weight than it really deserves, 
nt our rules of evidence are calculated for trial before popular 
tribunals; and one of the first objects of the law of evidence in 
these courts, is to exclude the admission of any evidence which 
may by possibility mislead the understanding of the jury." 

The rule with regard to this second class of evidence will be 
found nowhere more clearly laid down than by the last-mentioned 
learned judge in the same case, •'* I consider that this condition " 
(that what was so said, written or done to the testator by others 
is shown to have come home to his actual knowledge) '' to be 
indispensable as to the admissibility of thb second class of evi- 
dence ; for, as to what was said by others, but not heard by the 
party whose understanding is the subject-matter of inquiry, or 
written by others, but which never reached him, or done by 
others, but never known by him to have been done, it appears 
to me that such speaking, or such writing, or such acting can 
amount to no more than the expression of the opinion of the 
speaker, or the writer, or the actor, and that such opinion, not 
having been given upon oath, and not being subject to cross- 
examination as to the grounds upon which it was originally 
formed or continued, cannot upon that account be deemed 
admissible in evidence." 

With the exception of the case mentioned above, one witness 
is sufficient evidence to prove any ftict, though the concurrence 
of two or more strengthens the proof, and, where there is any 
cross-examination as to the facts deposed to, is in the highest 
degree desirable. 

t BeoMky V. Beaxley, S Hagg. ^ 7 A. & E. 401. 

651. 
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All parties to the suit, and their husbands and wives, by 
14 k 15 Vict. c. 99, amended by 16 & 17 Vict. c. 83, are 
competent and compellable to give evidence on behalf of either 
or any of the parties, subject only to exception where the 
question tends to criminate the person examined, or where it 
tends to make a husband give evidence for or against his wife, 
or to oblige either of them to disclose any communication made 
by die other during marriage. These objections, however, can 
only be to the question put, the anticipation of them is no 
ground for a witness to refuse to be sworn J 

Witnesses haw sworn, —The witness must be sworn in such 
form and with such ceremonies as he holds to be binding. '^ 
Upon alleging conscientious motives against beine sworn, he 
may, instead of swearing, make his solemn affirmation.* 

A counsel, proctor, attorney or solicitor is neither bound nor 
at liberty to divulge the secrets of the cause with which he 
may have become confidentially intrusted. *" 

After the examination of the witness by the party for whom 
he is called, which is termed his examination in chief, he is 
subjected to cross-examination by the opposite party, which 
being concluded, he may then be re-examined by tne party 
calling him, in reference to any matters suggested by the cross- 
examination. ° 

The following are the principal provisions of " The Common 
Law Procedure Act, 1854/' upon the subject of evidence. 

How far a parti/ may discredit his own Witness, — '^ A party 
'* producing a witness shall not be allowed to impeach his credit 
'' by generul evidence of bad character, but he may, in case the 
'' witness shall, in the opinion of the judee, prove adverse, 
'^ contradict him by other evidence, or, by leave of the judge, 
<< prove that he has made at other times a statement inconsistent 
'' with his present testimony ; but before such last-mentioned 
*' proof can be given, the circumstances of the supposed state- 
'' ment, sufficient to designate the particular occasion, must be 
<' mentioned to the witness, and he must be asked whether or 
^' not he has made such statement."^ 

Proof of contradictory statements of an adverse Witness, — 
'< If a witness, upon cross-examination as to a former statement 
'< made by him relative to the subject-matter of the cause, and 
<< inconsistent with his present testimony, does not distinctly 
'' admit that he has made such statement, proof may be given 
'' that he did in fact make it, but before such proof can be 
<^ given, the circumstances of the supposed statement, sufficient 
'^ to designate the particular occasion, must be mentioned to the 
<^ witness, and he must be asked whether or not he has made 
'^ such stateuient."P 

Cross-examination as to previous statements in Writing, — 

< Boyle V. Wiseman, 10 Ex. R. 11 Harg. St. Tr. 203. 
647. ■ Prince v. Samo, 7 A. & £. 

k Omichund v. Barker^ 1 Atk. 627. 
19. • 17 & 18 Vict. c. 125, s. 22. 

i 17 & 18 Vict. c. 125, s. 20. P Ibid. s. 28. 

* Duchess qf Kingston's case, 
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** A witoes may be crosB-ezamined as to prerious statements 
** made by him in writing, or reduced into writing, rektiTe to 
<< the subject-matter of me cause, without such writing being 
*' shown to him, but, if it is intended to contradict such witness 
'* by the writing, his attention must, before such contradictoiy 
** proof can be given, be called to those parts of the writing, 
*' which are used for the purpose of so contradicting him : 
** Provided always, that it shall be competent for the judge, at 
** any time during the trial, to require the production of the 
*' writing for hb inspection, and he may thereupon make such 
'* use of it for the purpose of the trial as he shall think fit.''^ 

It would seem that it is for the witness to determine whether 
his answer may tend to criminate him/ 

Proof of a prevUnts canrieHon of a Witness may be given. — 
** A witness in any cause may be questioned as to whether he 
" has been convicted of way felony or misdemeanour, and, upon 
" being questioned, if he either denies the fact, or refuses to 
** answer, it shall be lawful for the opposite party to prove such 
^^ conviction; and a certificate containing the substance and 
'^ effect only (omitting the formal part) of the indictment and 
" conviction of such offence, purporting to be signed by the 
" clerk of the court, or other officer having the custody of the 
" records of the court where the offender was convicted, or by 
*^ the deputy of such clerk or officer (for which certificate a fee 
'^ of five shillings and no more shall be demanded or taken), 
*^ shall, upon proof of the identity of the person, be sufficient 
'^ evidence of the said conviction, without proof of the signature 
'* or official character of the person appearing to have signed 
" the same."* 

This statutory exception, however, applies only to a conmc- 
tion for a felony or misdemeanour, no independent proof can be 

f'ven to establish the truth of any other imputation ; Taylor on 
vidence, 3rd ed., s. 1293. 

Attesting Witness need not be caBed except in certain cases. — 
" It shall not be necessary to prove by the attesting witness 
^* any instrument to the validity of which attestation is not 
** requisite ; and such instrument may be proved by admission, 
" or otherwise, as if there had been no attesting witness 
" thereto."' 

A list of the principal documents which must still be proved 
by calling one or more of the subscribing witnesses is given in 
Taylor on Evidence, 3rd ed., s. 1638. They are — all instru- 
ments executed under powers, where the parties creating such 
powers have thought proper, for better security, to require the 
execution to be attested ; wills ; warrants of attorney ; cogno- 
vits ; and satisfaction pieces ; conveyances to charitable uses 
under the Mortmain Acts; bargains and sales enrolled for 
exchanging charity lands ; leases under the leasing powers of 



<i 17 & 18 Vict c. 125, 8. 24. Exch. 140 ; and Reg, v. Garbett, 

' Per Jervis, C. J., and Maule, 2 C. & K. 474. 

J., Fither v. Rtmaldi, 22 L. J., ■ 17 & 18 Vict c. 125, s. 25. 

C. P. 63. See also Oihome v. < Ibid. s. 26. 
London Dock Company, 24 L. J., 
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the Act for Religioiu Worship in Ireland, 1856; certificates 
of searches and memorials, and some copies of enrolments 

f ranted by the registrar of deeds and wills in Yorkshire and 
liddlesez ; appointments of trustees of property conveyed for 
religious or educational purposes ; marriage registers ; deeds of 
fathers appointing guardians of their coildren ; assignments 
and consents under copyright acts ; assignments of bail bonds ; 
bills of exchange and promissory notes under 6/. ; protests of 
inland bills of exchange by persons not notaries ; agreements 
between owners and drivers of metropolitan stage carriages ; 
admissions of debts by traders signed out of the Court of Bank- 
ruptcy; admissions by witnesses, in the Court of Bankruptcy, 
that they are indebted to the bankrupt on a balance of accounts ; 
and schedules and balance-sheets filed by prisoners in the In- 
solvent Debtors' Court. 

The only exceptions to this rule, requiring the production of 
the subseribinu^ witnesses, are : — " 

1. Where the instrument is thirty years old, in which case 
the subscribing witnesses are presumed to be dead. 

3. Where toe attesting witness has signed the instrument 
merely in pursuance of a rule of some court) and such conrt 
has subsequently acted upon it.' 

3. Where the instrument is proved to be in the possession of 
the opposite party, who refuses to produce it after notice. Siqf, 
8. 24, n., p. 19.7 

4. Where the opposite party produces an instrument and 
claims some interest under it.' 

6. Where a party to a cause has solemnly admitted an 
instrument in reference to the cause ; so where he has solemnly 
recited a deed under his seal and has acquired some benefit 
therefrom.* 

6. Where a docunient is tendered as evidence against a pub- 
lic officer who is bound by law to have proceeded to its due 
execution, and who has 'dealt with it as a document duly 
executed.'* 

7. Where the party, from physical or legal obstacles, is 
unable to produce the witness. 

Except in t^e case of wills, however (sup, p. 46), it is not 
necessary to call more than one of the subscribing witnesses.^ 
This rule prevails both at law^ and in chancery. 

As to the amount of diligence which it is necessary to show 
has been used in the search after a subscribing witness, see 
the cases of the Earl of Falmouth v. Boberti* and Btert y. 
WalherJ 
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Where an instroment isneeeasarily attested by more than one 
witness the absence of them all must be daly accounted for, in 
order to let in secondary evidence of the execution.!^ 

Comparisons of Disputed Writings, — " Comparison of a 
*' disputed writing with any writing proved to the satisfaction 
" of the judge to be genuine shall be permitted to be made by 
^* witnesses, and such writings, and the evidence of witnesses 
*' respecting the same, may be submitted to the court and 
''jury as evidence of the genuineness or otherwise of the 
" writing in dispute.''^ 

The proper question to be asked of an expert is, '* Having 
looked at and compared them, do you believe that both these 
writing are by the same hand ? ** Per Cresswell, J., Pritchard 
V. Webber y Gloucester Spring Assizes, 1856. 

As to Stamping Document at tlie Trial, — '' Upon the pro- 
** doction of any document as evidence at the trial of any 
'' cause, it shall be the duty of the officer of the court, whose 
'' duty it is to read such document, to call the attention of the 
'' judge to any omission or insufficiency of the stamp ; and the 
'' document, if unstamped or not sufficiently stamped, shall not 
'' be received in evidence until the whole or (as the case may 
'' be) the deficiency of the stamp duty and the penalty required 
'' by statute, togetner with the additional penalty of one pound, 
'* shall have been paid."* 

'' Such oificer of the court shall, upon payment to him of the 
'' whole or (as the case may be) of the deficiency of the stamp 
'' duty payable upon or in respect of such document, and of 
'' the penalty required by statute and of the additional penalty 
'' of one pound, give a receipt for the amount of the duty or 
'' deficiency which the judge shall determine to be payable, and 
'' also of the penalty, and thereupon such document shall be 
'' admissible in evi^nce, saving all just exceptions on other 
'' grounds ; and the entry of the fact of such payment and of 
'' the amount thereof shall be made in a book kept by such 
'' officer ; and such officer shall, at the end of such sittings or 
'' assizes (as the case may be), duly make a return to the 
'' Commissioners of the Inland Revenue of the monies, if any, 
*' which he has so received by way of duty or penalty, dis- 
'' tinguishing between such monies, and stating the name of 
'' the cause and of the parties from whom he received such 
" monies, and the date, if any, and the description of the docu- 
'' ment, for the purpose of identifying the same ; and he shall 
" pay over the said monies to the Receiver-General of tibe 
'' Inland Revenue, or to such person as the said commissioners 
'' shall appoint or authorize to receive the same ; and in case 
" such officer shall neglect. or refuse to furnish such account, or 
'' to pay over any of the monies so received by him as afore- 
'' said, he shall be liable to be piroceeded against in the manner 
'' directed by 13 & 14 Vict c. 97, s. 8 ; and the said commis- 
sioners shall, upon request and production of the receipts 
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^' hereiobefore mentioiied, cause 9uofa document to be stamped 
'' with the proper stamp or stamps in respect of the sams so paid 
'^ as aforesaid : provided always, that tne aforesaid enactment 
" shall not extend to any aocument which eatmot now be 
^' stamped after the execution thereof, on payment of the duty 
** and a penalty/' * 

XXXIY. It shall be lawful for the judge of the Court common uw 
of Probate to sit^ with the assistance of any judge or sit, on re- 
judges of any of the superior courts of law at Westminstery fudge of 
who, upon the request of the judge of the Court of ®**"*' 
Probate, may find it convenient to attend for that purpose. 

This section is similar to sect. 8 of the 14 & 16 Vict. c. 88, 
which enables the common law judges, at the request of the 
Lord Chancellor, to sit in the Court of Chancery. The practice 
of the Court of Chancery under that Act is : — If the Master of 
the Bolls or a Vice-Cbanoellor desires the assistance of a com- 
mon law judge, he writes to the Lord Chancellor to ask his 
lordship to request that bis court may have the assistance of one 
of the learned common law judges ; and when he has ascer* 
tained when it will be convenient for such common IfCw judge 
to attend, he communicates the result to the parties.* See 
Smith's Chan. Prac, 5th edit. p. 4. 



Trial of Issues. 

XXXY. It shall be lawful for the Court of Probate conrtmay 
to cause any question of fact arising in any suit or pro« tiomToTfaet 
ceeding under this Act to be tried by a special or common IjS^* before 
jury before the court itself, or by means of an issue to be dSeeiu 
directed to any of the superior courts of common law, in JjJSJo^uw. 
the same manner as an issue may now be directed by the 
Court of Chancery, and such question shall be so tried by 
a jury in any case where an heir-at-law, cited or other- 
wise made party to the suit or proceeding, makes appli- 
cation to the Court of Probate for that purpose ; and in 
any other case where all the parties to the suit or pro- 
ceeding concur in such an application, and where any 
party or parties other than such heir-at-law make a like 
application (the other party or parties not concurring 
therein), and the court shall refuse to cause such question 

k 17 & 18 Vict c. 125, s. 29. 

> Hay V. Willoughby, 9 Hare, App. 
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to be tned by a juiy^ sach refiisal of the eoart shall be 
subject to appeal as herein provided. 

Where a question of fact arises in any suit or proceeding 
before the court, it will be tried by a jury :— 1. When the 
heir-at-law, if cited or otherwise made a party to the suit, 
claims it ; 2. When all the parties to the suit agree to have a 
jury. It is tn the discretion of the court (subject to an appeal 
on refusal) to grant a jury, when it is required only by the one 
party, and the others do not concur in the application. 

As the court is enabled itself to try the question of fact 
before either a special or a common jury, and has the most 
full powers under sect. 24, in ordering the production of papers 
and in the examination of witnesses, it seems scarcely probable 
that the practice of sending the issue to a court of law will be 
much resorted to, involving, as it necessarily would, a great 
additional length of litigation. Cases, undoubtedly, will occur 
when the situation of the property, the subject of the will 
under dispute, and other circumstances, will make such an 
application desirable. See sect 61, note. Any motion to 
remove a cause to the assizes should be made before the 
commission days are fixed. In issues concerning realty, it 
has been the strict practice of the Court of Chancery to 
direct the venue to be laid in the county where the property is 
situated. 

It is to fte noticed that the act leaves the transmission of the 
auestion of fact to a court of law completely in the power of 
the jud^e of the Court o^ Probate ; toe only claim that the 
parties have is that it shall be tried before a jury. 

The court of equity has in general considered the claim of the 
heir to be so strong that it would not, where the heir objected to 
it, even when the evidence before them was such as to leave no 
ground for doubt upon the subject, take upon itself to establish 
a will affecting real estate without previously having the opinion 
of a iury upon an issue devisavit vel nan,^ 

Where an heir-at-law first opposed probate and then with- 
drew his opposition, and allowed the executors and devisees 
to pay away large sums of money under the will ; he was held 
to have deprived himself of the right to an issue to try the 
validity of the will." 

So, where upon a bill to perpetuate the testimony of the 
witnesses, he did not examine the witnesses, but took his costs 
as a disinherited heir.* 

So, where he acquiesced in a will for twenty years, and put 
the party claiming under it in a worse situation than he would 
have been in had he disputed it in the first instance.' 

Where the counsel for the heir-at-law, an infant, thought, from 
evidence already examined, that there was no ground to dispute 
the will, he was justified in declining an issue.^ 

■ Lord Fingal v. Blahe, 1 • Ihid. 

Moll. 118 ; Tucker y. Sanger, I P TItcker ▼. Sanger, supra. 

M'Cl. & Y. 425. ' q Levy v. Levy, S Madd. 245. 

■ Pike y. Hoare, Ambl. 428. 
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In the Court of Chancery an iwae may be granted either 
upon the original hearing of the cause or upon a hearing for 
further directions. 

On an application under sect. 36 of the Divorce Act, hj which 
the court has a similar discretionary power of allowing issues of 
fact to be tried before a jury, the judge ordinary said :' *' I 
** think it is very desirable that, on the application of either 
** party, the priyilege of having questions of fact submitted to 
'' a jury should be granted.'" 

In directing an issue the Court of Chancery usually directs 
the party supporting the affirmative to be the plaintiff in the 
issue ; and the plaintiff has the right of selecting the court in 
which it shall be tried." 

Where the court orders the trial of an issue it will order the 
parties to make such admissions as are necessary to raise the 
question to be determined ; and, in the trial by another court 
(as that trial is the creation of its own direction), all orders for 
production, &c. must be made by the court whence the issue 
flows. 

The jnd^e at law has no power to refer the issue to arbitra- 
tion ; and if reference is adopted by consent, the effect is to 
abandon the whole proceedings.' 

Where the issue is to be tried by a jury, the court may 
direct either that it shall be tried before the court itself or by 
an issue directed to any of the superior courts of common 
law. 

Where the trial is before the court itself, see inf. s. 37, note. 

Where the issue is directed to a court of common law, see 
inf. s. 38, note. 

The court refused to direct an issue to be tried at the 
assizes where the cause had excited considerable discussion and 
feeling in the county where it was proposed to be tried." 

So, where there was a probabili^ of the cause, if sent down, 
being made a remanet.* 

XXXVI. When the court shall order a question of Powenof the 
fact to be tried before itself by a jury, the court may make trial ofques^ 
all such rules and orders upon the sheriff or any other j^'^^^ 
person for procuring the attendance of a special or common 
jury for the trial of such question as may now be made by 
any of the superior courts of common law at Westminster, 
and may also make any other orders which to such court 
may seem requisite ; and every such jury shall consist of 
persons possessing the qualifications, and shall be struck, 



' Marchmoni v. Marehmont, 27 S94. 
L. J., P. & M. 59. " Cooper and another v. Most 

■ Jntrobut v. East India Com- and another, 1 Sw. & Tr. 143. 
panff, 5 Madd. 3. ' Ingram v. Fuller and ano- 

< WoodUff V. Johnton, 1 Moll ther, 1 Sw. & Tr. 
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gmnmoiied^ balloted for, a&d called in like manner as if 
such jary were a jury for the trial of any came in any of 
tlie said saperi(Mr coarts ; and eyery juryman so summoned 
sliall be entitled to the same rights, and subject to the 
same duties and liabilities, as if he had been duly sum- 
moned fo!r the trial of any such cause in any of the said 
superior courts ; and every party to any such proceeding 
shall be entitled to the same rights as to challenge and 
otherwise as if he were a parly to any such cause; and 
generally for all purposes of or auxiliary to the trial of 
questions of fact by a jury before the court itself, and in 
respect of new trials thereof and abo for all purposes in 
relation to or consequential upon the direction of issues, 
the Court of Probate shall have the same jurisdiction, 
powers, and authority in all respects as belong to any 
superior court of common law, or to any judge thereof, or 
to the High Court of Chancery, or any judge thereof for 
die hke purposes. 

The practice of the Court of Probate, in reference to the 
Bomnoning of the jary who are to try the issue of fact, is siinilar 
to that of me saperior courts of common law in town causes : 
it IS thus subject to any modification under the general pro* 
Tision of the Common Law Procedure Act, 1854, whereby 
'^ the several coorts or any judge thereof may make all sncn 
rules or orders upon the sherifi^ or other person as may be neces- 
sary to procure the attendance of a special or common jury for 
the trial of any cause at such time and place and in such man- 
ner as they or he shall think fit,"]^ and is subject also to any other 
orders which the Court of Probate may make. 

Common Jury Causes, — By the Common Law Procedure 
Act^ 185*2,* it is enacted, that the sheriffs of London and Mid- 
dlesex respectively shall, pursuant to a precept under the hand 
of any judge, and widiout any otber authority, summon a svf- 
fioient number of common jurors for the trial of all issues in the 
superior courts of common law for the ensuing sittings. Seven 
days before the first day of each sitting a prmted panel of the 
jurors so summoned for the trial of causes at such sittings is 
made by such sheriffs in accordance with this duty chaiged 
upon them, and kept in their ofiice for public inspection ; and 
a printed copy thereof is delivered by such sheriffs to any party 
requiring the same upon payment of one shilling, and must in 
like manner be annexed by the plaintiff's attorney to the nisi prius 
record ; and the jurors contained in such pand are the jurors to 
try causes at th j sittinp for which they are summoned. 

7 17 & 18 Viot c. 125, s. 59. « 15 fr 16 Vict & 76, s. 107. 
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Speeud Jury Cauta, — When either puiy nNiuires a tpecial 
jary he most apply to the court or to the judge ia cbambm for 
a rule. This rule in the common law courts is a side bar rule, 
and the motion-paper to obtain it requires the signature of 
counsel, for which the fee is half-a-guinea. The ordinary prac^ 
tice in die Ck>urt of Probate H to make the motion in court. 

By the Common Law Procedure Act, 1862, " Where the 
defendant ^ves notice of his intention to try by a special jury, 
the court, if satisfied that such application is made for purposes 
of delay, may order that the cause be tried by a common jury, 
or make sucn other order as to the trial of the cause as it shul 
think fit.» 

Notice must be given to the sheriff six days before the sit- 
tings that a cause is to be tried by a special j ury, otherwise no 
special jury need be summoned to attend, and the cause may be 
tried by a common jury as if no proceedings had been taken to 
try the cause by a special jury, unless otherwise ordered by the 
court.* 

Where a cause was entered as a special jury cause, but was 
taken in the defendant's absence and tried by a common jury 
as an undefended cause, the court set aside the trial and verdict 
with costs.^ 

The mode of drawing a special jury is that prescribed by 
6 Geo. 4, c. 60, s. 34, which is continued by the Common 
Law Procedure Act, lBo2.^ 

The registrar appoints the time and place for the nomination 
of the jury and a copr of the rule of court and of the reg^strar^ 
appointment is served upon the deputy of the under-sheriff. At 
the time and place appointed, the registrar, being attended by the 
under-sheriff, or his agent, who have with them the jurors' bfook, 
and the special jurors' list, and all the numbers (prefixed to the 
names in such list in alphabetical order) written on distinct pieces 
of paper or card, in the presence of all the parties or their attor- 
nies (if they respectively choose to attend, or if the said parties 
or their attomies, all or any of them, do not attend, then in 
their absence) put all the said numbers into a box by him pro- 
vided for that purpose, and after having shaken them together^ 
draws out of the said box forty-eight of the said numbers one 
after another, and, as each numoer is drawn, refers to the 
corresponding number in the jurors' list^ and reads aloud the 
name designated hj such number, and if at the time of so 
reading any name either party or his attorney objects that the 
man whose name has been so referred to is in any manner inca- 
pacitated from serving on the said jurv, and then and there 
proves the same to the satisfaction of the registrar, such name 
IS set aside, and the registrar, instead thereof, draws out of the 
said box another number, and in like manner refers to the 
corresponding number in the said list and reads aloud the name 
designated thereby, which name in like manner may be set 
adde, and other numbers and names are in every such case 



• 15 & 16 Vict. c. 76, s. HI. ^ Hagwe v. H<ai, 5 Man. & G. 

* lUd. Bs. 112, 113. 693. 

' 15&16yict.c.76,s.ll0i 
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resorted to for the purpose of siippl3ring names in the places of 
those set aside, until the whole numt^ of fortv-eight names, 
not liable to be set aside, are completed ; and it in any case it 
happens that the whole of the forty-eight names cannot be ob- 
tained from the special jurors' list, in such case the registrar 
fairly and indiflferently takes such a number of names from the 
genoral Jurors' book, in addition to those already taken from 
vie special jurors' list, as are required to make up the fuU 
namW of irorty^igbt names, alTaiid every of which forty, 
eight names are in such case equally deemed and taken to be 
those of special jurors ; and the registrar afterwards makes out 
for each party a list of the forty-eieht names, together with 
their respective places of abode and additions, and after having 
made out such list, returns all the numbers so drawn out, 
together with all the numbers remaining undrawn, to the 
under-sheriff or his asent, to be by him safely and securely kept 
for future use. Having received such list of forty-eight from 
the registrar, the party procuring the special jury obtains and 
serves the opposite party with another appointment to reduce, 
upon which each party may— the plaintiff beginning— strike 
out twelve names, or, if either of the parties fau to attend, the 
refipstrar may strike out twelve for Idm ; and a copy of the 
reduced list of twenty-four is then given to each party and is 
annexed to the record. 

It seems that if an issue be directed out of the Court of 
Chancery to be tried by a special jury neither party can have a 
t&les without the consent of the other.* In the courts of law, 
however, the plaintiff may have a tales without the defendant's 
consent.' 

Costs qfa Special Jtiry.— The fee to a special jury is " such 
sum of money as the ju^e who tries the issue shall think just 
and reasonable, not exceeding one pound and one shilling." 
This is, in practice, the regular fee.' 

The person or party who appeals for a special jury pays the 
fees for striking such jury, and all expenses occasioned by the 
trial of the cause by the same ; and has no further or other 
allowance for the same, upon taxation of costs, than such per- 
son or party would be entitled unto in case the cause had been 
tried by a common jury ; unless the judge before whom the 
cause is tried shall, immediately after the verdict, certify, under 
his hand, upon the back of the record, that the same was a 
cause proper to be tried by a special jury.i* 

The party who moves for a special jury pays for it, even 
though, to ensure a trial, the opposite party has summoned 
them.i 

The judge cannot give a certificate under this section unless 
the cause is triedJ 

The judge must certify^ within a reasonable time after the 



* Wood V.Thomson, Car. & M. ^6 Geo. 4, c. 50, s. 34. 

171. * WiUon V. Butler, 2 M. & 

' Gatlif V. Broum, 2 M. & Rob. 78. 

Rob. 100. i Clemsnttv. George, 11 Moore, 

r 6 Gea 4, c. SO, s. 35. 510. 



Trial of Issues. 57 

trial> It 18 too late to apply the day after trial ; the certificate 
miifit be not only acceded to but signed} 

Where a case turned solely upon a question of law, and there 
was no fact in dispute between uie parties, Abbott, C. J., refused 
to certify for a special jury.™ 

Challenge. — A special juror cannot be challenged at the trial 
for want of qualification, as a common juror may : the party has 
had an earlier opportunity of making the objection." There is 
no right of peremptory challenge in the case of a jury sum- 
moned to try an issue joined in a civil action. In Creed y, Fisher ^ 
Baron Parke said, '* It is quite clear that a special iuiy is on 
' the same footing with a common jury. There must be a cause 
^ for challenging, although it is a common practice, if a jury- 
' man is objected to, not to call him, yet it is not a matter of 
' right. It is the same in trials for misdemeanour. I recollect 
* trying a case of misdemeanour at York — every juryman in 
' the pand was objected to. When the panel was exhausted, I 
' ordered the first name to be called again, and required cause 
' to be shown why he should not serve, and we soon had a 
' jury."® 

XXXYII. When any such question shall be so ordered Question to 

.be stated 

to be tried by a jury before the court itself^ such question andjaiy' 
shall be reduced into writing in such form as the court uT ^^ 
shall direct, and at the trial the jury shall be sworn to try 
the said question, and a true verdict to give thereon 
according to the evidence ; and upon every such trial the court, on 
Court of Probate shall have the same powers, jurisdiction, the same 
and authority as belong to any judge of any of the said a judge at 

• . • . . • . ikT* • T» • Nisi Pritts. 

supenor courts sittmg at Nisi Pnus. 

It will be observed that the court has power to try by a jury 
before itself, not only an issue raised upon the pleadings m a 
cause, butsJso ''any question of fact arising in any suit or pro- 
ceeding." Such question is reduced into writing in such torm 
as the court may direct, and will be ti'ied in the same manner as 
an issue raised by the pleadings. See supra^ ss. 29, 30, note, 
p. 36. 

It is analogous to a feigned issue directed by a court of law, 
where a material fact is controverted in a case before the court, 
which the court thinks of too much importance to be decidea 
summarily upon affidavits. 

The prmcipal points to be noticed will be found in the note to 
the foUowing section : — 

^ Chriitie v. BJichardton, 10 ^ Z>ei<w v. iStoaiey, 11 A. & E. 

M. & W. 688 ; Serrell v. Derby- 913. 

«Atre, 4^. RaUway Company , 10 " Wemyu v. Greenwood, 2 

C. B. 910i Grace v. Clinch, 4 Car. & P. 483 ; Roberts v. Brown, 

Q. B. 606 ; Waggett v. Shaw, 3 6 Car. k. P. 757. 
Camp. 316. ■ Rex v. Svtton, 8 B. & C. 419. 

« 23 L. J., Exch. 143. 
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Court may XXXYIIL Where the Court of Probate directs an 

IIIVBC* WllQV . 

■hau issae, it shall be lawM ftar sach court to direct such issae 
to be tried dther before a judge of assize in any county or 
at the ritdngs for the trial of causes in London or Middle- 
sex, and either by a special or common jury, in like • 
manner as is now done by the Court of Chancery. 

The interlocotory order of the oonrt directing the iasiie should 
also direct who shall be plaintiff and who defendant 

It will be observed that the direction of an issne is in the 
discretion of the judge of the Court of Probate, as the ordering 
of a similar proceeding in eqoity is with a judge of the court 
froBi which it issaes. it is tbe practice of the courts of equity 
however, to direct an issoe whenever a material fact is strouffly 
denied, particularly in causes relating to title to lands, whether 
or not a parW is the heir-at-law of the deceased, &c. With 
regard to fei^ed issues, the stat 8 & 9 Vict c. 109, s. 19, 
enacts, that *' in every case where any court of law or equity 
may desire to have any question of fact decided by a jury, it 
shall be lawful for such court to direct a writ of summons to be 
sued out by such person or persons as such court shall think 
ought to be plaintiff or plaintifis, against such person or persons 
as such court shall think ought to be defendant or defendants 
therein, in the form set forth in the second schedule to that act 
annexed, with such alterations or additions as such court may 
think proper; and thereupon all the proceedings shall go on 
and be brought to a close in the same manner as is now prac- 
tised in proceedings under a feigned issue.'' 

The form alluded to may be rollowed in preparing an issue for 
the Oonrt of Probate. It is as follows:--* 

In the Court of Queen's Bench [** Common Pleas," or " Ex- 
chequer," or m ofttf ir^eriar court^ as the case may beJ\ 
Middlesex to wit \or in such other county as may he directed^ 

Whereas A. B. affirms, and C. B. denies [Jiere state JuOy the 

fact or facts in issue\ and the judge of Her Majesty's Court 

of Probate is desirous of ascertaining the truth by the verdict 

of a jury, and both rarties pra;^ that the same may be inquired 

of by the country. Now let a jury, &c. 

The role or order for the issue should point out the time 
within which the issue must be delivered by the plaintiff, and 
retamed by the defendant, if objected to ; at all events, the 
draft must be delivered by the plaintiff in time to give the usosl 
aotioe of trial to the dctfendant If the counsel on bdtii sides 
cannot agree upon the form of it, the parties should attend \ff 
counsel before the judge in chambers, and he will decide upon 
the form of the issue or refer it to one of the registrars. 

In equity, if the plaintiff will not make up the issue, the de* 

faidant may move the court that ihe matter be taken piro cost- 

fsssoj which the court will order accordingly, unless the plaintiff 

shows some reasonable or satis&etoiy cause for his not having 

done so ; or, if tiie issoe be made up, but in such a manner that 
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the matters, intesded by the court to be tried, are not pnt in 
issue or found by the jury, the court will order a new trial.' 

The Becord. — The record should be made up as in ordinary 
cases. SuprOy p. 34^ 

The TridL — ^The Court of Probate having the same powers in 
directing an issue as the Court of Chancery, may order that par-* 
ticular matters shall be admitted or allowed in evidence, that the 
depositions of such witnesses as shall be dead at the time of the 
trial, or in such a state of health as not to be capable of attend- 
ing, shall be read, and also, in some cases, that the plaintiff or 
defendant shall attend to be ezamined.<i All these matters are 
to be strictly observed at the trial, and the judge at the trial will 
take notice of the terms of the decree.' 

Which Parhf to fe^in.-^ Where, in an issue out of the Court 
of Probate, the defendants had propounded the will, and the 
plaintiff alleged incapacity, fraud and coercion, Crompton, J., 
ruled that the defendants should begin." 

Upon the trial of the issue a bill of exceptions will not lie,^ nor 
will a writ of error, after verdict" 

The plaintiff may elect to be nonsuited, as in ordinary cases.^ 

When the decree directs the issue to be tried at tne next 
assizes or sittings, an application to postpone the trial should be 
made to the Court of Probate.' It would seem, however, that 
it may be made to the judge at Nisi Prius.^ 

Posiea. — The judge, before whom the issue is tried, certifies 
the finding of the jury, and adds, in his certificate, the mention 
of any circumstances that be may think important 

Costs. — The costs are entirely in the discretion of the Court 
of Probate. 

New TridL — The application for a new trial must be made to 
the Court of Probate, both when it is grounded on a wrong re- 
ception of evidence and when it is applied for on other grounds.* 
Where, however, leave to move is given by the judge at the trial, 
the motion may, it would seem, be made in the court of law.» 

If the motion for anew trial be made in the Court of Pro- 
bate, that court should be furnished with the report of the 
judffe who tried the cause, and which may be obtained, upon 
apmication to him, by the court for that purpose. 

Where a court of equity ordered that a second trial should be 
had on the same issue, and between the same parties, it was 
held that the order for that purpose was right in directing that 
the judge's notes of the eviaence of a witness, since deceased, 
might be given in evidence upon die new triaL^ 
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*>^* XXXIX. Any person conaidcring fannself aggriered 
by an J final or interlocutory decade or ordor of the ConrC 
of Probate may appeal theiefrom to the Hooae of Lords : 
proYided always, that no appeal from any interloeatoiy 
order of the Court of Probate shall be made without leave 
of the Court of Probate first obtained, but on the hearing 
of an appeal fiiom any final decree all interlocutory orders 
comphuned of shall be coondered as under appeal as weQ 
as the final decree. 

Scttody say legal aoestion pi e a c nt s more intonestin^ (eatuies 
in its history than does the appeal from the EocMaastical 
CoortB. A few linei^ recording its Taried career, may jierhapi 
not be oat of jdaee on its ^nteno^ under a new juradictioo. 

However mocb, as Sir Wilham Biackstoae obeerves, the 
people of England may have r^;arded with an evil eye appeals 
to Rome, the pracdoe had obtamed at the close of the reign of 
King Stephen. It was against this practioe that it was de- 
clared in the Constitutions of Clarendon* that, " appeals in 
causes eoelesiasdcal ought to be fiom the arehdeacon to the 
diocesan ; firom the diocesan to the arehbishop of the province ; 
and from the arehbishop to the king ; and are not to proceed 
any farther without specaal licence from the crown/' But the 
unhappy advantage that was given in the reigns of King John, 
and his son Henry the Third, to the encroaching power of the 
pope, who was ever vigilant to improve all opportunities of 
extendine his jurisdiction hither, at length riveted the custom 
of appeaung to Rome in causes ecclesiastical so strongly, that 
it never could be thoroughly broken off till the grand rupture 
happened in the reign of Henr^ the Eighth, when all the juris- 
diction usurped by the pope m matters ecclesiastical was re- 
stored to the crown, to which it originally belonged ; so that 
the statute 25 Hen. 8, c 10, was but dedaretory of the ancient 
law of the realm.' 

By the statutes of Hen. 8, any person suing to Rome, or 
obeying any process from thence, was made liable to the pains 
of prtBtrnmire; and the Court of Delegates was formed as a 
court of ultimate appeal in ecclesiastical causes. The court was 
constituted for each particular case, and conusted of certain 
persons, delegated by oommisBion under the great seal, to hear 
and determine the cause in appeaL* It was in the power of 
the king, on an appeal from a decision of the Court of Delegates, 
to grant a commission of review. This, however, was tardy 
done. 

An attempt was made, in 1 675, by Lord Sfaafiesbury, the great 
promoter of the appellate jurisdiction of the House of Lor&, to 

« 11 Hen. 2, c 8. • 4 Inst. ZS9. 

' 4InsLMl 
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extend that jurisdiction oyer the conrtB spiritual. In 1678, two 
appeals from Doctors' Commons were presented ; one from the 
Court of Delegates, another from the Prerogative Court. In 
the latter case (Bampjteld v. Roaers) the entry in the journal 
*of the House of Lords of Tuesoay, June 25, is, ** Forasmuch 
as it appeareth that the said matter depends on ecclesiastical 
jurisdiction, it is therefore ordered bv the lords spiritual and 
temporal in parliament assembled, that the said petition of 
Warwick Bampfield, John Winter and Thomas Warr be dis- 
missed this House.'' In the appeal from the Court of Deleeates 
(CcUHngton v. GaMna\ read on the 10th May, 1678, and re- 
lerred to the Lords' Committee of Privileges, it was resolved 
and ordered, June 17 (disuntiente Shaftesbury), that the said 
appeal did not come properly before the House, and no further 
attempt was then made in that direction. 

This Court of Delegates was abolished by 2 & 8 Will. 4, 
c. 02, and its jurisdiction transferred to the rrivy Council, for 
which appellate jurisdiction, in matters and causes testamentary, 
that of the House of Lords is now substituted. 

The appeal from the Court of Probate partakes of the nature 
of an appeal from a court of equity in this, that it may be 
brought, not only upon a final judgment, but also, by permis- 
sion of the Judge, upon an interlocutory order or grievance. 

As to bringing an appeal for costs alone, the rule was thus 
laid down by Lord brougham/ *'The rule with respect to 
costs in this House, as well as in the Privy Council and the 
Court of Chancery, is, that vou cannot appeal for costs alone ; 
but you can brin^ an appeal on the merits ; and, if that is not a 
colourable ground of appeal for the purpose of introducing the 

Question of costs to the court called upon to review the case, the 
!ourt of Review will treat that not as an appeal for costs, but 
will, on affirming the judgment ffiven in the court below, con- 
sider the question of costs as if it is fairly raised. That question 
is open to the appelluit, provided the otner was not a colourable 
object of appeal." 

Parties entitled to Appeal,— It is submitted, that in appeals 
from the Court of Probate, as in appeals from the Courts of 
Chancery, the right of appeaJing to the House of Lords is not 
confined to the parties to the original cause. Anyperson who 
is a party to the order may appeal against it. Tnus, in the 
Court of Chancery, under the old practice, a creditor who had 
come in before the master, and had had his claim disallowed on 
the hearing of exceptions to the master's report, was allowed to 
appeal to the House of Lords against the order.' A party 
having appealed against one part of a decree in a suit, when 
the tide is not at issue, thereby virtually submits to the rest of 
it, and cannot afterwards present a new appeal against other 
parts of the same decree. 

When an appeal under such circumstances is presented, the 
party served with it ought not to answer it, but to present a 
counter-petition to have it dismissed. If he treats it as an efiec- 

' IngUt V. Monoid, 3 CL & r Winehehea v. Garstiy, 1 Myl. 

Fin. 871. & K. 258. 
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tive appeal, by aBgwering it and siifieriiig it to proceed before 
be preseDts a oouater-pedtion^ he will not be entitled to the 
ooBts of such petitioo.^ 

It 18 to be noticed diat, oa the hearing of an appeal from 
any final decree, all interlocotory orders, complamed cf^ are « 
considered as under appeal ; where, therefore, before the hear- 
ing of the appeal, the appellant is advised that some of the 
previons orders are so connected with the order appealed against 
that it is impossible to do justice to his case without extending 
the appeal to those former orders, he should apply for liberty to 
amend the petition of appeaL' 

By a standing order of the House of Loids,^ all persons desi- 
rous of appealing to the House of Lords from a court of equity 
must present their petition within fourteen days from the first 
day of any session or meeting of parliament after a recess. No 
standing order has, however, at present been promulgated with 
re^d to the Court of Probate. 

The Petition of Appeal, — ^This is addressed to the Right 
Honourable the Lords Spiritual and Temporal in Parliament 
assembled. It should recite the filing of the declaration, or the 
first act in the cause, whatever it may be, and sufficient of the 
statements contained in it to make the case clear, and the relief 
sought intelligible. It should then state that the defendant 
appeared and answered, and that, the cause being at issue and 
divers witnesses having been examined, the same came on to be 
heard before the judge making the decree. It should then set 
forth the part of the decree or order appealed from, and that the 
said decree was signed and enrolled in the court on a certain day, 
and proceed to state that the petitioner is advised and humbly 
conceives that the said decree is erroneous and contrary to 
equity and justice, and pray, ''That your lordships will be 
pleased to grant your lordsnips' order of summons to C. D. 
(re^ndent) to put in his answer to this your petitioner's 
appeal, and that service thereof upon the said C. D.'s proctor 
or attorney in the said cause may be deemed good service. 
And that your lordships, upon hearing the merits of the said 
cause, will be pleased to reverse (or vary) the said decree (and 
subsequent order or orders), or to grant unto your petitioner 
such other relief in the premises as to your lordships in your 
great wisdom and justice shall seem meet. And your petitioner 
will ever pray, &c." 

If it is sought only partially to vary the decree or order, the 
petitioner should pray that the said decree may be varied in so 
far as it declares or directs, &c. (setting forth the parts com- 
plained of). All appeals are to be signed by two counsel ; and 
no counsel is to sign any appeal unless engaged as counsel in 
the court below, or unless he attends at tM bar of the House 
when the appeal is heard. The counsel also certify that in their 
judgment there is reasonable cause of appeal. 

^ Norbury v. Meade, 3 Bhgh, 714. 
261. k 13th July, 1678. 

^ B<mf chief v. DUlon, 5 Bligh, 
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The petition of appeal being settled and signed by counsel, 
most be copied on parchment, the words written at length, and 
the names of the counsel, as well to the appeal as the certificate, 
copied. Before any petition of appeal is presented to the House 
of Lords, notice must be given to the agent of t&e parties 
respondent of the time when such petition is intended to be pre- 
sented, and the day of giving such notice diould be indorsed by 
the petitioner's agent on the back of the appeal.* 

The petition is presented to the House by a lord, who moves 
that it may be read ; the clerk reads the prayer ; the usual order 
made (in the case of Chancery appeals) is, that the respondent 
may have a copy of the appeal, and that he do put in an answer 
thereto on or before, &c., and that service of the order on the 
solicitor of the respoodent in the court below shall be deaned a 
good service of order. The order is signed by the deputy clerk 
of the House of Lords. A copy of iSe order must be served, 
and an affidavit of the service made. Within eight dajrs after 
the appeal has been lodged, the appellant must enter into re- 
cognizances to answer costs in the penalty of 400i!. 

If the respondent does not answer within the time limited by 
the order, upon an affidavit of service of the first order, a 
peremptory order is obtained, that he do answer within a limited 
time ; and if no answer is put in within that time, the appellant 
applies to the House of Lords to have the cause appointed for 
hearing ex parte. The respondent, however, may apply for 
time, if he requires it. On bein? served with the order to 
answer, the respondent instructs nis agent to apply at the 
Parliament Office for a copv of the petition of appeal. He then 
prepares his answer, which is engrossed and lodged at the 
Parliament Office. The answer being put in, either party may 
apply to have the cause appointed to be beard. An oraer for 
the purpose is drawn up ana served. A draft of the case is next 
prepared and printed for the use of the House. The case should 
contain all the material facts, and should narrate concisely the* 
substance of the fdeadings, and the evidence or proofs, wheth^ 
consisting of documents, depositions or interrogatories^ and 
particularly, those on behalf of the party whose case it is. It 
should contain a copy of so much of the proofs taken in the 
court below, as the parties intend to rely on at the hearing, 
together with references to the documents, &c., where the same 
may be found. The evidence, and also copies of deeds and 
other instruments are usually stated in an Appendix, separate 
from the case, which is printed and indorsed in a similar 
manner, and delivered at Uie same time. The case must be 
signed by one or more of the counsel who were counsel in the 
court below, or who will be so at the hearing. When the case 
has been signed, it is printed, and the appellant and re^xmdent 
exchange cases. Usually hye hundred copies are printed. If 
tiie appellant and respondent agree upon a joint Appendix, it 
tends materially to diminish the expense. 

The heating qf the JppeaL^At tiie hearing, one of the 
counsel for the appellant opens the cause ; then tbe evidence on 
his side is read ; this being done, the other counsel for tiie appel- 

> S. a 9th Apiil, 1812. 
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lant makes comments on tbe evidence; then one of the respond- 
ent's counsel is beard, and the evidence on his side read , after 
which the other ooonsel for the respondent is heard^ and then one 
counsel only for the appellant replies. 

When the arguments of counsel are concluded, judgment is 
either given or reserved. The Lords, in reviewing decisions, 
consider themselves bound by the rules of the court from which 
the appeal comes. If, in pursuance of an order of the House of 
Lords, anything is to be done under the direction of the court 
below, the order of the House of Lords must be made an order 
of that court ; and, until this has been done, it cannot be acted 
upon in that court, or process enforced. As the order of the 
House of Lords is final, it appears that the registrar will draw 
up the above order without a consent brief on affidavit of 
service. 

If the respondent is also dissatisfied with the decree, he may 
present a cross appeal, but he must do this within a week aft^ 
the answer is put in to the original appeal. 

If an appeal to the House of Lords becomes abated, the order 
to revive is obtained, as of course, and tliere is no fresh 
summons." 



Practitioners. 

AdToeatet XL. All persoDs who at the time of the passing of this 
piactiae. Act have been admitted advocates in any of the Ecclesi- 
astical Courts shall be entitled to practise as advocates or 
counsel in all matters and causes whatsoever in the Court 
Baxristen of Probate ; and all Serjeants and barristers-at-law shall 
in conten- be entitled to practise as advocates or counsel in all con- 
tentious matters and causes m the said court ; and such 
persons who have been so admitted advocates and seijeants 
and barristers-at-law shall have respectively the same 
rank and precedence which they now have before the 
Judicial Committee of the Privy Council, unless and until 
her Majesty shall otherwise order. 
Advocate! XLI. All Dcrsous who at the time of the passine: of 

admitted to_..,^, i-i , /..i 

practifleas this Act bavc Dceu admitted as advocates as aforesaid 
shall be entitled to practise as counsel in any of her 
Majesty's courts of law or equity in England, with the 
same eligibility to appointments, under Acts of Parliament 
or otherwise, as if they had respectively been duly called 
to the degree of barrister-at-law on the days on which 
they respectively were so admitted as advocates, and with 
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the same rank and preoedenoe which they now have 
before the said Judicial Committee, unless and until her 
Majesty shall otherwise order. 

An proceedings in the court not indnded onder the c x picwi on 
of common form basinesB (sect 2), except the warning of the 
caveats^ shall be deemed ** eanientiauM buAneu" Reg. 1. 

It may not be amiss to subjoin the table of prec^ence as 

S'ven by Sir Wm. Blackstone (Bl. Comm. iii. 27, n), with the 
ght alterations which have been made since hu time: — 

1. The Queen's Advocate GeneraL 

2. The Qaeen's Attorney General 'I By royal mandate, 14th 

3. The Qoeen's Solicitor General S December, 1811. 

4. The Qaeen's premier seijeant (so constituted by special 

patent). 

5. The Queen's ancient seijeant, or the eldest among the 

Queen's seijeants. 

6. The Queen's Serjeants. 

7. The Queen's connseL 

8. Seijeants-at-law. 

9. The Recorder of London. 

10. Advocates of the dvil law. 

11. Barristers. 

In the Court of Exchequer, two of the most experienced 
barristers, called the p<w^-man, and the fud-man (from the 
places in which they sit) have also a precedence in motions. 

A question was raised (In the goods qfS, H, Ludlow, 27 L. J., 
P. & M. 7), as to how barristers not civilians could practise in 
the Court of Probate in non-contentious matters ; it was sub- 
sequentiy enacted (21 k 22 Vict. c. 05, s. 2), that aU sojeants 
and barristers may practise there in all causes whattoever. 

XLII. Every person who at the time of the passing of Proetm ad- 
this Act is actually admitted and practising as a proctor pnetiM. 
in the courts in Doctors' Commons, or in the Prerogatiye 
Court of York, or in any diocesan court, or in any 
archidiaoonal court, having previously duly served under 
articles of clerkship either to an attorney or proctor, may, 
upon his application, at any time within one year after 
the passing of this Act, be admitted a proctor of the Court 
of Probate, without payment of any fee or stamp duty. 

All motions in court are to be made by counsel. Proctors 
may be heard in chambers.* 

Articled clerks to proctors, on serving their full term, may be 
admitted as proctors.® 

■ Drake and another v. Morgant • 21 & 22 Vict c 95, s. 9. 

27 L. J., P. & M. 4. 
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Admisiionof XLIII* Eyery person who at the time of the com- 

legistxanand i» i . a . 

procton M mencement of this Act u acting as registrar or depatjr 
registrar of any ecclesiastical oonrti or is actually ad- 
mitted and practising as a proctor in the courts in Doctors* 
Commons, or in any ecclesiastioal court in England or 
Wales, may, within one year after the passing of this Act, 
he admitted, without the payment of any stamp duty, fee, 
charge, or gratuity whatsoerer, as a solicitor of the High 
Court of Chancery, upon the production of his appoint- 
ment or admission as such registrar, deputy registrar, or 
proctor, or an official certificate thereof; and upon the 
production of an official certificate that such appointment 
or admission continued in force at the time of the passing 
of this Act, and upon signing the roll of solicitors of the 
High Court of Chancery, hut not otherwise, such person 
shall he entitled to he admitted as a solicitor of such 
court, and to he afterwards in like manner admitted and 
enrolled as an attorney of her Majesty's superior courts. 
Admission of XLlVb Every person who at the time of the com- 
cierks to mcncemcnt of this Act has served or is actually serving as 
sfl^itOTs" an articled clerk to a proctor entitled to take such articled 
clerk, and who has not been admitted as a proctor, shall 
be entitled to be admitted as a solicitor of the High Court 
of Chancery, in the same manner, and subject to the 
same rules and regulations, and upon the same conditions 
as if he had beibre the commencement of this Act, been 
articled to a solicitor or to an attomey-at-law ; and such 
admission shall eutitie such articled clerk so admitted as 
a solicitor to be afterwards in like manner admitted and 
enrolled as an attorney of her Majesty's superior courts : 
provided, that if any such proctor to whom any such 
derk is now articled shall retire from practice after the 
passing of this Act, he shall and is hereby required to 
transfer such articled clerk to some other proctor, or to a 
solicitor, or to an attorney-at-law, for the unexpired term 
of his articles of clerkship; provided that the court shall 
at any time have the same power to transfer such clerk, 
during the unexpired term of his articles of clerkship, to 
any other proctor, or to a solicitor, or to an attomey-at- 
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law, as the jadge of the Prerogative Court now has in 
respect to clerks articled to proctors practising in the 
Court of Arches. 

XLY. All solicitors and attomies^at^law may practise Piacti- 
in the Court of Probate, and the laws and statutes now 
in force concerning solicitors and attomies sh&dl extend to 
solicitors and attomies practising in the said court ; and 
the commissioners for taking oaths in the High Court of 
Chancery shall be commissioners for taking oaths in the 
Court of Probate. 

The stamp duty payable on admission to practiee as prootor 
in die Court of Probate is the same as oas been payable 
hitherto on admission to practise in the PrerogatiTe Court 
(20 & 21 Vict. G. 85^ B. 63). 



Practice of the District Registry* 

XLVI. Probate of a will or letters of administration Probates and 
may^ upon application for that purpose to the district tionmaybe 
registry^ be granted in common form by the district Mmmon^ 
registrar in the name of the Court of Probate, and under trid^rogit^ 
the seal appointed to be used in such district registry, if ^'^^ 
it shall appear by affidavit of the person or some or one SatT^tei- 
of the persons applying for the same that the testator or SJ^'i^^i 
intestate, as the case may be, at the time of his death had pjj^ ^ 
a fixed place of abode within the district in which the 
application is made, such place of abode being stated in 
the affidavit, and such probate or ktters of administration 
shall have effect over the personal estate of the deceased 
in all parts of England accordingly. 

It is to be observed that probate or letters of administration 
thus granted only affect personal estate, and are not accom- 
paniea by the advantages accruing under s. 62, to probate ob- 
tained in solemn form. 

The district registrar can only grant probate or letters of ad- 
ministration in cases in which there is no contention, or in which 
the contention is terminated, and in them only, when it appears 
from the affidavit, which he requires from the applicant m the 
first instance : — 

1. That the deceased had, at tiie time of his death, a fixed 
place of abode within his district. 

2. That the requirements of 1 Vict. o. 26, s. 9, have been com- 
plied with. 
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8. When the will is a complete docnment. 

4. That seven days have elapsed from the death of the de- 
ceased (unless by order of the judge) ; and when a grant of ad* 
ministration is applied for, fourteen days. 

The district registrar, before granting probate, &c., must, in 
addition to the transmission of notices required by s. 62, com- 
municate with the principal ne^stry — 

1. When it appears doubtful whether the will was duly exe- 
cuted. 

2. When a reasonable doubt is raised as to important inter- 
lineations, erasures, or obliterations. 

8. When doubts arise, from some marks of sealing wax or 
wafers on the will, whether some paper memorandum or other 
document has not been attached to it. 

4. When the will is simply an execution of a special power. 

5. Whenever the rights of the party applying for adminis- 
tration with the will annexed, and administration with the 
will annexed de bonis rum, appears at all questionable. 

6. When probate or letters of administration are first ap- 
plied for at the expiration of three years from the death, and 
the certificate and affidavit are not satisiactory. 

7. When a citation to accept or refuse probate or letters of 
administration, or a subpoena to bring in testamentary papers 
are necessary. 

In all these cases the application for a erant must be made to 
the Court of Probate through its principcQ registry. 

Where a person disappears, and death is presumed, probate, 
&c., must be taken out in the principal registry. 

In this case, where administration was moved for to next of 
kin of a sailor, on the presumption of his death, proof of ship- 
wreck, and payment by underwriters, as on total loss, was held 
8afficient.P 

As to obliterations, interlineations and alterations, see I Vict 
c. 26, s. 21. 

If certain passages in a will are obliterated, so as not to be 
distinguished on Uie face of the will, this is a complete revo- 
cation of the obliterated parts ;« but the obliterations must be 
made ammo revocandif and they must be proved to have 
existed in the will at the time of its execution, or must be duly 
executed and attested.* A line drawn through with pencil is 
not an obliteration, but is merely regarded as something deli- 
berative.^ If the words obliterated or erased can be readily 
ascertained, they must, in absence of satisfactory evidence, form 
part of the probate. 

In every case of words having been erased, which might have 
been of importance, an affidavit is required by the district 
registrar. 

Motion for probate of will with interlineations, which are 

P In the goods tf Andrew MaMn, ' Brook v. Kent, 3 Moo. P. C* 

a seaman^ Jan, 28, 1858. See 334. 

also Deane v. Davidson, 3 Eccl. * In re Martin, 1 Rob. 712. 

R. 554 t Francis v. Graver, 5 Hare, 39. 

4 Townleffy.Watson,3Curt76l, 
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proved by affidavits of the attesting witnesses, mast be made in 
open court" 

Where a motion was made for a decree of probate of a will, 
with interlineations and blanks, it was granted as to the blanks, 
but refused as to the interlineations, there being no evidence that 
they were inserted before execution.' 

Any interlineations or obliterations will, of course, prove 
themselves, when the signature or the initials of the testator 
and of the attesting witnesses are written against them. 

As to tbe preliminary notices to the principal registry, see 
inf. 8. 49, note. 

The practice in obtaining a grant from the district registry 
will be found mp, p. 29, note. 

The district registrar makes the grant of probate or letters of 
administration, as the case may be, where the contention has 
been going on in the County Court under the powers of this act, 
upon the judge of the County Court pronouncing his decree, 
in accordance with the certificate forwarded to him. Inf, s. 64, 
note. 

All second and subsequent grants must be made in the prin- 
cipal registry, or in the district registry, where the original will 
or the original record of the letters of administration may be in 
respect ot such grants; it need not, therefore, appear by the 
affidavit where the place of abode of the deceased was at the 
time of his death. 

Where the district registrar is in doubt as to the propriety of 
making the grant, or any other question that may arise in rela- 
tion to it, he is to transmit a statement of the matter in question 
to the principal registry, where the direction of the judge will be 
obtained upon the matter of his application. 

The following mempranda of the requirements of the district re- 
gistrars are appended, as likely to be of use to the practitioner : — 

In obtaining Proda^^.— Having read the will carefullv 
through, the two printed forms headed *' Oath for Executors,'' 
'' Affidavit for the Commissioners of Inland Revenue ) For Exe- 
cutors," must be filled up and sworn to {tup. p. 29). In filling 
up the form, the following requisitions must be observed : — 

Description of Testator. 

1. As a general rule, the signature of a testator, as his name, 
although it differs from his name as written at the heading of the 
will, should be adopted. 

2. When there is a variance between the name of the testator 
in the heading of the will, and the name as signed at the foot or 
end of it, even where the former is the more correct, the testator 
should be described by the name he signs, tbe word *' other- 
wise," followed by the name given in the will, being added. 

8. In a like case of variance, where the signature is the more 
correct ; as, for instance, where the testator si^ his true name 
^* Thomas Lloyd," and the name at tbe headmc^ of the will is 
spelt " Thomas Ll/oyd," the testator may be described by his 

■ In the goods rf Daniel Pear" '' In the goods qfE. H. Twen- 

nuin, Feb. 15, 1858. tyman, Jan. 28, 1858. 
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trae Bame only, beeanse the other is not only manifestly a cle*- 
rical error, bat the sound of both is the same. 

4. Where the testator's name is wrongly spelt in the will, 
and he signs his will by his initials or by a mark, he should be 
deseribed by his true name, the word " otherwise ** foUowed by 
the name written in the will being added. 

5. Where the testator is described in the will as '' the elder," 
bnt does not so subscribe himself, such description is not to be 
inserted. 

6. Where the testator is described in the will as ''the 
younger," but does not so subscribe himself, he should, not- 
withstanding, be described as " the younger," or " heretofore 
the younger," as the case may be. 

7. The place of residence of the testator, as stated in the will or 
codicil, should be inserted, as also any previous or subsequent 
residence, provided that not more than three places of residence 
be inserted. Thus — '' Formerly of Birmingham, in the county 
of Warwick, brass manufacturer, afterwards of Ludlow, in the 
county of Salop, and late of Newtown^ in the county of Mont- 
gomery, gentleman." 

I}e9eryfti4m qfExecutorfi^ ^. 

8. When there is but one executor or executrix named in the 
will, he or she should be described in the papers as '' the 
sole executor" or " the sole executrix."- 

9. When there are more than one, if they are all females, they 
should be described as ** the executrixes." If they are all 
males, or partly males and partly females, they shoufd be de- 
scribed as ''the executors." The expressions 'Moint executors'^ 
and '' executor and executrix" should not be used in the 
papers. 

10. Where the name of an executor or executrix is misspelt in 
the will, the words <<in the will written" should be added to 
his or her true name, and if the two names be identical in sound, 
no proof of identity is required. 

11. Where an executor is wrongly described in the will as ** the 
elder" or " the younger," or by a wrong christian name, an 
affidavit is requisite in proof of the identity of the person named 
in the will with the executor applying for the grant, or to whom 

Sower to apply is to be reserved in the ^rant. Such affidavits, 
owever, do not usually form part of the probate copy of 
the will. 

12. If power is to be reserved to an executor, it is requisite 
that the solicitor write to that efibct in the margin of the wiU, 
adding such executor's address and description, and sign the 
same. 

18. Whenever it happens that an executor or executrix is re- 
lated to the testator as father, mother, grandfather, grandmodier, 
son, daughter, grandson, granddaughter, brother, brother by 
the half blood, sister, sister by the hM blood, uncle, aunt, great 
nncle, great aunt, nephew, niece, great nephew, great niece, 
or is described in the will as the son or daughter of some other 
person, he or she is to be so described in the oath. 

14. Whenever it happens that an executor or exeontriz is 
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described in the will merely as a ^' rdatiTe" of the tcftator, and 
he is not related so nearly as above mentioned, the reiationshipy 
if any, shoold be stated ; bat if none, the party shoold be de- 
scribed as '* a stranger in blood to testator.'' 

In cbtammg Admmigiratian (tnth the Wm atmexed),'^ 
Haying read the will throngh cuiefoUy, and ascertained how 
the residaary pensonal estate is disposed of, the two printed 
forms, headed ''Oath for Administrators with the Will an* 
nezed," and '' Affidavit for the Commissioners of Inland Re- 
venne ; For Administrators with the WiU annesedy" mast be 
filled up and sworn to, and the administration bond executed. 

In tbe oath for administrators (with the will annexed), all 
persons having a prior right to the grant mast be cleared off; 
for instance, *' that A. B., the sole executor named in ^e said 
will, died in the lifetime of the testator," or ''survived the 
testator and died without proving the said will," or "hath 
renouueed the probate and execution of the said ¥nll," or 
" that there is no executor named therein," adding, " that I 
am the relict of tbe testator and the universal (or residuary) 
legatee named in the said will," as the case may be ; or if there 
is no executor or residuary legatee named in the will these fiusts 
must be stated, care being taken to designate the parties pro- 
perly ; M<p. p. 69. 

Where the residue is bequeathed to a child of the testator, 
and such child dies in testator's lifetime, leaving issue, the legal 
personal representative of such child (not his or her issue as 
such^ will be entitled to administration with the will annexed.^ 

Wills of Married Women. — In all cases of married women*s 
wills, the draft oath in writing must be settled by the registrar 
before the parties are sworn. The following is a form in a case 
of Umitcd probate : — 

" In her Majesty's Court of Probate, 
" District Registry of Shrewsbury. 
" In the goods of A. B. (wife of B. B.) deceased. 

" We, C. D., of , and E. F., of , make oath and say, 
that the said A. B., (wife of B. B.,) late of , deceased, 

during her coverture with the said B. B., by virtue of certain . 
powers and authorities given to and vested in her by [a certain 
mdenture of settlement bearing date , and made between 

the said deceased, by her then name and description of , 

of the first part, the said B. B., of , of the second part, and 
G. H., of , and I. J., of , of the third part,] (if by 

a will state whose will, the date of it, and when ana where 
pravedf) made and executed her last will and testament, bearing 
date the day of , and thereof appointed us, the 

deponents, C. D., and £. F., executors. That we believe the 
paper writing hereto annexed and marked by us to contain the 
said will of the said deceased, that as such executors we will 
faithfully administer such personal estate and effects as she, the 
said deceased, by virtue of the said (indenture of settlement and 
will f^ the said deceased) had a riprht to appoint and dispose of, 
and hath in and by her said will appointed and disposed of 

1 1 Viot. c. 26, 8. 33. 
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aceordinffly, by paying her just debts and the leffacies contained 
in her will as far as the same shall extend and uie law bind as. 
That we will exhibit an inyentory and render an accoant of our 
executorship whenever required by law so to do. That the de- 
ceased died at , on , that she had at the time of her 
death a fixed place of abode at , within the district for 
the counties of Salop and Montgomery, and that the whole 
personal estate and effects of the said deceased does not amount 
m value to the sum of* pounds, to the best of our know- 
ledge, information and belief." 

In obtaining Letters of Admhnetratum.-^Where it has been 
ascertained who were the next of kin of the intestate at the time 
of his or her death, (except in cases where the widow is livine 
and applies for the grant,) the two printed forms headeOy 
" Oath for Administrators," and '^ Affidavit for the Commis- 
sioners of Inland Revenue ; For Administrators," must be filled 
up and sworn to, and the administration. 

Description of the Persona appfyinafor Letters of Adminis^ 
trution, — Administrators should be described in the oath and 
bond as follows : — A husband of an intestate, as '* the lawful 
husband ;*' a widow of an intestate, as *^ the lawful widow and 
relict ;" a father, as " the natural and lawful iather ;" a 
mother, as " the natural and lawful mother and next of kin ;" 
a child, as '* the natural, lawful and only child," or as '* one of 
the natural and lawful children ;" a brother, as " the natural 
and lawful brother ;" a sister, as *' the natural and lawful 
sister," adding, '' by the half blood," if such be the case. 

If no parent survived intestate, the brother or sister should 
further be described as " one of the next of kin," or the '^ only 
next of kin ;" 

A nephew, as « the lawful nephew," S^^^ " one of the" 
A niece, as " the lawful niece," ^ « ^^j^ ^^^^ ^^ ^^„ 

If a brother or sister should be living and renounce or have 
survived the intestate and since died, and the nephew or niece 
(being always the child of intestate's brother or sister who died 
in intestate's lifetime) takes administration, he or she should be 
further described ** as one of the parties entitled to distribution," 
but not as next of kin. Grandparents, grandchildren, cousins, 
&c., should be described as " lawful." 

In case any of the above have survived the intestate and 
died without taking out letters of administration, or have re- 
nounced, they should be similarly described in recording those 
facts in the oath ; but in case the intestate died without leaving 
any such relatives, they must be cleared off in the oath thus : — 
" died a bachelor" or " spinster," " widower" or " widow," 
'' without child or parent, brother or sisters, uncle or aunt, 
nephew or niece," leaving a lawful cousin german. 

Brothers and sisters by the half blood are equally entitled in 
distribution and to letters of administration with those of the 
whole blood, notwithstanding that they may not all be by the 
same father or mother : thus, a widow, having already a child 

> Piatt V Routh, 6 M. & W. 789. 
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of her own (No. 1), marries A., and has two children by him 
(No6. 2 and 3), she dies and A. marries again, and by such mar- 
riage there is another child (No. 4). Now, if all roar snryive 
their parents, and Nos. 2 or 3 die intestate, a bachelor or spin- 
ster, a widower or widow, without child, No. 1 and No. 4 are 
equally entitled with the survivor of Nos. 2 or 3. On the other 
hand, if No. 1 or No. 4 so die, leaving three others surviving, 
Nos. 2 and 3 only are entitled, to the exclusion of No. 1 and 
No. 4, as the case may be. 

The following suggestions may be useful to the practi- 
tioner :— 

It is advisable that printed forms should be used (as far as 
practicable) in obtaining probates and letters of administration, 
and that those printed by authority only should be so used. 
Every description of printed forms may generally be obtained 
at the registry. 

Print^ bonds with the following stamps can be obtained of 
the stamp distributors, viz. : — 11. stamp, which is the highest in 
use here ; I6s. stamp, where the effects are under 300/. and the 
penalty is 600/. ; lOs. stamp, effects under 200/., penal^^ 400/. ; 
5s, stamp, effects under 100/., penalty 200/. ; and 2«. 6a. stamp, 
effects uuder 50/., penalty 100/. ; no stamp is required if tne 
effects are under 20/. 

Engrossments of wills and codicils and of such affidavits as 
are to be registered, should be fairly and properly written on 
parchment, not less than fifteen inches in width, in round hand 
or (if preferred by the practitioner) in the engrossing hand (the 
latter is compulsory in tne principal registry). Two lines should 
be left in blank between each testamentary paper and affidavit ; 
the names of the executors should be written large, and the 
word " executors" in the appointment should be in text hand. 

The copies should be carefully examined, and, bavin? been 
counted at the rate of ninety words to the folio, each folio 
should be marked, and the total stated at the foot in pencil ; 
they should be folded from right to left into three, so as to allow 
the seal to be placed in the centre. 

Engrossments not fairly and properly written will be rejected. 
Should the papers be deposited without the engrossment, (either 
to save time or otherwise,) the parchment will be furnished and 
the engrossment completed for the practitioner. 

Signatures in verification of Testamentary Papers. — The 
si^atures of the executors, parties making affidavits and com- 
missioners, must be so placed upon the testamentary papers as 
that they will not be confounded with those of the attesting 
witnesses. The following memorandum may be written on the 
paper for them to sign : — 

*< This is the paper writing referred to in the affidavit sworn 
this 29th day of March, 1859." 

^ A. B. 

CD. 

Affidavits, which it is required should be copied on parch- 
ment, are: — 

All affidavits that are required in consequence of something 
appearing in the will, codicil or testamentary papers, which is 

E 
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Affidavit to 
be conclusive 
for authoriz- 
ing grant of 
probate. 



muntelligible nolew ezplaioed; especially, whenever a teeta- 
mentary paper hat heen apparently twice executed by the 
testatOT, and it is uncertain which execution was the attested 
one ; also, whenever an affidavit is needed to sopply the date of 
a testamentary paper. 

An affidavit of the doe execution of a will rendered neces- 
sary by reason of the attestation clause being defective. 

This last affidavit should not refer to any other matters re- 
quiring evidence or explanation ; any such other matters should 
be embraced in separate affidavits. 

It is not necessary, however, to copy on parchment, affidavits 
which are required merely for the satisfacdon of the registrar; 
such as an affidavit that the testator, if blind or illiterate, had 
knowledge of the contents of the will ; or affidavits in verifica- 
tion of alterations in the will or codicil. 

Language of Affidavits and Oaths. — In affidavits and oaths 
the words used should be "/," "m«" and "my," "w," "«»" 
and "our,'' as the case may be, and never "Atf,'' "Am,'' 
^^they" or "tluir." All the signatures of testators, executors, 
administrators, bondsmen and other deponents, should be care- 
fully inspected, with a view to seeing that they agree with their 
names, as written in the leveral documents they si^, and to 
which such documents have reference. No affidavit made by 
two or more persons will be received in which the names of the 
several persons making it are not written in the jurat. 

The following form of jurat may be used, in compliance with 
Rule 6, in cases where the persons making the affidavit cannot 
read or write, or who can only write illegibly : — 

" Sworn by the said A. B. and C. D. at A., in the county of 
Y., on the 7th day of April, 1859, the affidavit having been 
read in the presence of the said A. B. and C. D., who seemed 
perfectly to understand the same, and who made their marks 
(or wrote their signatures) in mv presence." 

No affidavit will be received which has been sworn before 
the party on whose behalf it is offered, or before any person 
acting professionally for him. 

Where the name of the district differs from the name of the 
town in which the registry is situated, the word " said," which 
precedes the word " district," in tiie printed forms, should be 
struck out, and the name of the district, as set out in the 
Schedule, gup, pp. 9—11, inserted after the word "district" 

XLVII. Such affidavit shall be conclusive for the 
purpose of authorizing the grant, by the district registrar, 
of probate or administration ; and no such grant of pro- 
bate or administration shall be liable to be recalled, re- 
voked, or otherwise impeached by reason that the testator 
or intestate had no fixed place of abode within the district 
at the time of his death ; and eveiy probate and admi- 
nistration granted by any such district reg^trar shall 
effectually discharge and protect all pesrsons paying to or 
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dealing with aoj executor or nAmmktntm tfaereaiider, 
notwithstanding the want of or defect in much affidavit^ aa 
ia hereby required* 

For the fomia of the affidavit, see the roles (D. Forms 4 
and 6). 

A diftinctioo is to be found between this section and the 
somewhat similar section ^tect 57), by which an affidavit is 
directed to found the jurisdiction of the county court judge ; in 
the Utter case, the affidavit is conduave, unle$$ ditprcfoed 
while the matter ii pending; here there is no such proviso^ and 
the affidavit, once put in, m conclusive. 

The enactmeDt m this lection is a very necessary one. Widi- 
out it, it would have leemed that a grant made upon the faith 
of a false affidavit would be not oiilv voidable, but absolutely 
void, as being made by a court which had not competent juris- 
diction, and, that being so, even a bond flde payment to such 
executor or administrator would not, as the law stood before 
this act, have been a legal discbarge to a debtor to the estate. 
By iS. 77 and 78 of this act, however, such mesne payments, 
receipts and acts of the executor or administrator, made or 
done between the grant and its revocation, are completely 
valid.* 

XLYIII. The district regittrar shall not grant probate DiHrkt n- 
or administration in any caae in which there is contention tonuika 
as to the grant, until snch contention is terminated or die* Smte 



posed of by decree or otherwise, or in which it otherwise *"**^ *•• 
appears to him that probate or administration ought not 
to be granted in common form. 

The district registrar makes a grant when the contention is 
finished in the county court, upon receiving the certificate of 
the decree of the judge. Sup. s. 40, note, p. 09, vtf. s. 64, 
note, p. 80. 

For the cases in which the district registrar is authorized to 
make a grant, see gup. p. 07. 

XLIX. Notice of e^ery application to any district Aftotmu. 
registrar for the grant of probate or administration shall notice of sp- 
be transmitted by such district registrar to the registrars ^Sutot^ 
of the principal registry by the next post, after such ap- ^ di!{Ji4^' 
plication shall have hem made; and such notice shall ***^''*'' 
specify the name and description, cff addition (if any), of 
the testator or intestate, the time of his death, and the 
place of his abode at his decease, as stated in the. affidavit 
made in support €t snch application, and the name of the 



• See Ii/. sik lit 78, note. 
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person by whom the application has been made, and such 
other particulars as may be directed by rales or orders 
under this Act ; and no probate or administration shall 
be granted in pursuance of such application until such 
district registrar shall have received a certificate, under 
the hand of one of the registrars of the principal registry, 
that no other application appears to have been made in 
respect of the goods of the same deceased person, which 
certificate the said registrar of th^ principal registry shall 
forward as soon as may be to the district registrar ; all 
such notices in respect of applications in the district 
registries shall be filed and kept in the principal registry, 
and the registrars of the principal registry shall, with 
reference to every such notice, examine all notices of 
such applications which may have been received from the 
several other district registries, and the applications which 
may have been made for grants of probate or adminis- 
tration at the principal registry, so far as it may appear 
necessary to ascertain whether or no application for pro- 
bate or administration, in respect of the goods of the same 
deceased person, may have been made in more than one 
registry, and shall communicate with the district regis- 
trars as occasion may require in relation to such appli- 
cations. 

The certificate required by this section need not now be 
** under the hand '* of the registrar, but may be by a stamp.^ 

These notices of applications for grants of probate or admi- 
nistration must also contain (in addition to the particulars 
specified in the above section) an extract of the words of the 
will or codicil by which the applicant has been appointed 
executor, or of the words (if any) upon which he founds his 
claim to such administration. 

When application is made for letters of administration with 
or without the will annexed of the goods of a bachelor or a 
spinster, or a widower or a widow wimout issue, or of a person 
dving without known relation, notice of the application is to be 
given also by the district registrar to the Queen's Proctor, in 
order that he may determine whether it will be expedient to 
interfere on the part of the crown. When, however, the 
domicile of the deceased was in the Duchy of Lancaster, this 
notice is to be sent to the solicitor for the Duchy in London ; 
and no srant can be issued until that officer has signified the 
course that he thinks proper to be taken. Stqf. p. 27. 

i> 21 fiE 22 Vict, c 95, s. 26. 
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L. In every case where it appears to a district regis- Dittrfct 
trar that it is doubtful whether the probate or letters of caaeof doabt 
administration which may be applied for should or should to take the 
not be granted, or where any question arises in relation to the judge. 
the grant, or application for the grant, of any probate or 
administration, the district registrar shall transmit a state- 
ment of the matter in question to the registrars of the 
Court of Probate, who shall obtain the directions of the 
judge in relation thereto, and the judge may direct the 
district registrar to proceed in the matter of the appli- 
cation according to such instructions as to the judge may 
seem necessary, or may forbid any further proceeding by 
the district registrar in relation to the matter of such 
application, leaving the party applying for the grant in 
question to make application to the Court of Probate ^ 
through its principal registry, or, if the case be within its 
jurisdiction, to a County Court. 

Such fall instructions are laid down in the " Instructions for 
tiie District Registrars,'' that it is unnecessary here to go into 
the cases in which the district registrar is invited to take counsel 
of the principal registrars and, Sirough it, of the judge of the 
court Sup, p. 68. 

LI, On the first Thursday of every month, or oflener District 
if required by any rules or orders to be made in that transmit lists 
behalf, every district registrar shall transmit to the regis- and adminis- 
trars of the principal registry a list, in such form and con- copies of 
taining such particulars as may be from time to time 
required by die Court of Probate, or by any rules or 
orders under this Act, of the grants of probate and admi- 
nistration made by such district registrar up to the last 
preceding Saturday, and not included in a previous re- 
turn, and also a copy, certified by the district registrar to 
be a correct copy, of every will to which any such pro- 
bate or administration relates. 

These lists are to be furnished by the district registrars on the 
firtt and every other Thursday y^ and are to contain the date of 
each grant, the nanoe of the registry in which each grant was 
made, the christian and surname of the testator or intestate, the 
place and time of death of such testator or intestate, the names 
and description of each executor and administrator to whom the 

e Sic in orig. 
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grant has been made, and the Talne of the personal estate and 
effects in each case. 

Papers and other docnments may be transmitted by the dis- 
trict registrars to the principal registry through the post office. 
Such letters or packets are to be superscribe with the words 
" On Her Majesty's Service," and may be registered if it is 
tiiought necessary. 

The certificate may be by a stainp proyided by the district 
registrar, approved by the Court of Probate.^ 

District LII. Eyeiy district recristrar shall file and preserre all 

to pieserre original wills of which probate or letters of administrBtion 
original . ^.^j^ ^j^^ ^y^ annexed may be granted by him, in the 

public registry of the district, subject to such regnlatioiis 
as the judge of the Court of Probate may £rom time to 
time make in relation to the due preservation thereof, and 
the conyenient inspection of the same. 



Caveats. 

Astocavestt. LIII. Cavcats Egainst the grant of probates or admi- 
nistrations may be lodged in the principal registry or in 
any district registry, and (subject to any rules or orders 
under this Act) the practice and procedure under such 
caveats in the Court of Probate shall, as near as may be, 
correspond with the practice and procedure under caveats 
now in use in the Prerogative Court of Canterbury ; and 
immediately upon a caveat being lodged in any district 
registry, the district registrar shaU send a copy thereof to 
the registrars to be entered among the caveats in the prin- 
dpai registry ; and immediately upon a caveat being en- 
tered in the principal registry, notice thereof shall be 
given to the district registrar of the district, if any, in 
which it is alleged the deceased resided at the time of his 
decease, and to any other district registrar to whom it 
may appear to the registrar of the principal registry ex- 
pedient to transmit the same. 

The caveat is the warning to the reffistrar that nothing be 
done in the matter of the goods of the deceased without notice 
being ^ven to the person who enters such caveat. 

Notice of the caveat will be transmitted to the principal re- 
gistry and appear in the caveat book there on the day following 
tiiat upon which it is entered. 

<i 21 & 22 Vict c. 96, s. 25. 
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^ Under tlie old praetice, the eayeat was ftrieHy Tslid for only 
mx montiis, but by the common naage of the office of tble 
Prerogatiye Court it was allowed to extend over a longer period, 
and notice was nsoallv given after the period had expired, if 
the caveat fell under oM^ation. Under the mesent practice, 
however, it expires at the end of six months, tnongh it may be 
renewed from time to time as heretofore. 

It is higidy neoessary that the person entering the caveat 
should give a sufficient address, as it is to the addrns mentioned 
In it that the registrar will send the warning. It has been 
usual to enter it in a fictitious name. 

The applicant for a grant of probate or letters of adminis- 
tration must warn the caveat, and then the person entering 
the caveat, if he intends to oppose the grant appears, sets 
forth his interest, and declares the real name of the party in 
whose .behalf it was entered. 

Upon the party appearing in answer to the warning, the 
matter is entered as a cause in the court, and thereupon the 
suit proceeds in the same manner as if it had been commenced 
by extracting a citation. Sup, p. 82. 

For Forms of Caveat and Wamins, see Appendix. 

Probate or letters of administration Granted while a caveat 
is existing, are by Uie Canon Law void ; not so, however, at 
common law.* 

No caveat affects any grant made on the day on which the 
caveat is entered, unless notice of such caveat has been received 
prior to the grant passing the seal ; on any day prior to this, 
nowever, after tiie time specified in the warning, the person 
entering the caveat may appear and oppose. 

Where the person entering the caveat does not appear to 
the warning, tne party applyme for the grant will proceed by 
an affidavit of transmission of &e warning and of searcb in the 
appearance book. 
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LIY. Where it shall appear by affidavit of the penK>n, wiieie 
or some or one of the persooB applying for probate or S^er2ooi., 
letters of administration, that the testator or intestate had ^^lyiM 



at the time of his death his fixed place of abode in one of mSywak 
the districts specified in schedule (A) to this Act, and J^^^q. 
that the personal estate in respect of which sach probate 
or letters of administration should be granted mider this 
Acty exclusive of what the deceased shall have been pos- 
sessed of or entitled to as a tmstee, and not beneficially, 
bat without deducting anything on account of the debts 
due and owing from the deceased, is under the value of 
two hundred pounds, and that the deceased at the time of 

« Q^ V. Ami, 1 Lev. 136; 3Bse. Abr.41; Bum's EccL L. 244. 
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his death was not seised or entitled beneficially of or to 
any real estate^ or that the value of the real estate of or to 
which he was seised or entitled beneficially at the time 
of his death was under the value of three hundred pounds, 
the judge of the County Court having jurisdiction in the 
place in which it shall be sworn that the deceased had at 
the time of his death his fixed place of abode shall have 
the contentious jurisdiction and authority of the Court of 
Probate in respect of questions as to the grant and revo- 
cation of probate of the will or letters of administration of 
the efiects of such deceased person, in case there be any 
contention in relation thereto. 

As the section stands here, it is observable that the latter part 
gives to the judge of the county court jurisdiction as to the 
revocation of probate, &c. ; no application for revocation ap- 
peared, however, to have been contemplated by the former part 
of the section, and there would have been great difficulty, as 
the section stands, in cases where probate, &c. had already been 
granted, in bringing the matter before the judge of the county 
court. The county court could only be put in motion upon the 
affidavit of a person applying for probate, &:c. ; to such appli- 
cation, in non-contentious business, no such affidavit as that re- 
quired by this section is necessary ; it follows, therefore, that 
probate, &c. having been once granted, the county court could 
not be put in motion to revoke, for the affidavit, upon which 
alone it could act, could not strictly be obtained. This defect 
has been remedied by the lOth sect, of the Amending Act (21 
& 22 Vict. c. 95), which repeals this section, altering the first 
words of it, and giving the county court jurisdiction upon an 
affidavit to the satisfaction of a registrar of the principal 
registry. 

•Certain small properties had been exempted from the juris- 
diction of the spiritual courts by previous acts. 

By the 11 Gfeo. IV. & 1 Wfll. IV. c 41, s. 6, the Commis- 
sioners of the Chelsea Hospital may authorize certain agents to 
receive pensions or prize money, and the Secretary-at-War 
may appoint certain agents to receive the pay due to any de- 
ceased officer, non-commissioned officer, soldier or pensioner, 
where the same does not exceed 502., and to pay it to any 
persons proving themselves legally entitied without requiring 
probate or letters of administration. 

The 11 Geo. IV. c. 20, s. 69, amended by the 2 & 8 Will. IV. 
c. 40, 8. 12, provides for the payment, without probate or 
letters of administration, of sums not exceeding 20/., payable on 
account of wages, prize money, &c., for services of a deceased 
petty officer, seaman, &c. ; and not exceeding 32/. on account 
of pay, half-pay or pensions of any deceased officer or widow of 
an officer, Ax. This last provision is extended by 17 & 18 Vict, 
c. 104, s. 199, to the money and efiects of merchant seamen 
and apprentices where the same is under 50/. 

By we 7 & 8 Vict. c. 88, ss. 10, 11, the trustees or managers 



Practice op thb County Court. 81 

of savings' banks may, under certain circnmstances, pay or dif- 
tribute a deposit by deceased of less than 50/. without requiring 
probate or letters m administration ; and by 18 k 14 Vict. c. 1 15; 
8. 40, the same power is given to friendly societies. 

A» to the prolmte of a will, &c. of any seaman, ke. slain in 
actual service, see ir^a, s. 02, note.' 

These small properties do not, therefore, come under thi« 
act. 

Practice of the County Court in remect qfBuiinesB under 
this Act, — Trie practice laid down by the rules for obtaining a 
decree of the iudge of a county court for the grant of probate 
or letters of administration, or for the revocation of a grant that 
has previously issued out of the district registry in common 
form, is as follows : — 

^ Juriedicticn of the Court,— The county court has the juris- 
diction and autnority of the Court of Probate in contentious 
business arising out of the district registry, where the personal 
estate or effects of the deceased are under the value of 200/. and 
the real estate under the value of 900}. 

As it is not obli^tory on any }»erson to apply to a district 
registry, but the pnucinal registry is open to all, so the parties 
only bring themselves More the county court l^ the applica- 
tion being first made at the district registry. There is a power 
given, however, by the act to the judee ot the Court of Probate 
to send any contentious business arising out of the principal 
registry down to the county courts (irtf, s. 60), where it is 
shown to the court that the date of tne property and place of 
abode of the deceased are such as to give contentious jurisdic- 
tion to the judge of the county court 

A case is brought within the jurisdiction either by — 

1. An affidavit to the satis&ction of one of the registrars of 
the principal registry. 

2. An order of ttie judge of the Court of Probate. 

In the first of these cases, where a person intends to oppose 
the grant of probate or letters of administration, for whicn ap- 
plication has been made to a district registrar, he must, whether 
ne has or has not been previously warned to a caveat or served 
with a citation, appear before toe district registry either per- 
sonally or by his proctor, solicitor or attorney, and signify that 
it is bis intention to oppose the grant, or he must cause an 
appearance to be entered for him in the principal registry. The 
district registrar, upon beine informed of any such intention 
to oppose a grant, requires tne person intending to oppose the 
same, to fnmbh him with his name and address, and, in the case 
of a proctor, solicitor or attorney, with his client's name and 
address, and forwards a notice or such declared intention, with 
the name and address of the party and of his proctor, solicitor 
or attorney (if any), to the prrndpal registry. 

After forwarding this notice, the district rM;istrar will not, in 
any case, take any further steps in respect of the granty except 

' In the good$ <ff Hackett, 28 L. /., P. & M. 42. 

b5 
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under the direction of the judge of the Court of Probate or of 
a county court iudge. 

Caveats, — ^Tae practice and procedure with respect to the 
lodging of caveatB in the district registry is the same as that of 
the principal registry ; they may be entered by the part^ in- 
tenoing to oppose tne grant in either the principal or district 
reflnstry. Sup» pp. 32, 78. 

Immediately upon a caveat being lodged in any district 
registry, the district registrar sends a copy of it to the principal 
re^try, and also to the registrar of any other district in which 
it IS alleged the deceased resided at the time of his death, or in 
which he is known to have had at that time a fixed place of 
abode. 

Citations. — For the practice with regard to citations, see sup, 
p. 82. 

As in the case of grants issuing out of the principal registry, 
so in the district registry no caveat will affect any grant made on 
the day on which the caveat is entered unless notice of the 
caveat nas been received prior to the mnt passing the seal. 

The Affidavit, — In order to give the county court jurisdic- 
tion in the matter of a erant or the revocation of a grant, an 
affidavit must be finamea in accordance with the provisions of 
tibe act. When the party applying for a grant or for revocation 
of a grant intends to proceed in the county court, he must pro- 
duce to the registrar of the county court a certified copy of 
the affidavit upon which application for the grant was made 
to the district registry. This affidavit must contain the state- 
ments required by the act as to the place of abode and the 
amount of property of the deceased. In applications, therefore, 
for the revocation of a grant, where the original affidavit upon 
which the grant issued does not contain these statements, they 
must be set forth in an affidavit satisfactory to a registrar of 
the principal registry. 

This affidavit is conclusive for the purpose of authorizing the 
exercise of the jurisdiction of the county court, and of the grant 
or revocation of probate or letters of administration in com- 
pliance with the aecree of the judge, and no erant of probate* 
or letters of administration is uable to be rec^led, revoked or 
otherwise impeached by reason that the testator or intestate had 
no fixed place of abode within the jurisdiction of such judge, or 
within any of the said districts, at the time of his death, or by 
reason that the personal estate, sworn to be under the value of 
200/., did, in fact, amount to or exceed that value, or that the 
value of the real estate of or to which the deceased was seised 
or entitled beneficially at the time of his death, amounted to or 
exceeded 800/. 

Where, however, it is shown to the judge of a county court, 
before whom any matter is pending, that the place of abode or 
state of the property of the testator or intestate, in respect of 
whose will or estate application has been made to him for grant 
or revocation of probate or administration, has not been correctly 
stated in the affidavit, and, if correctly stated, would not have 
authorized him to exercise such contentious jurisdiction, he will 
stay all further proceedings in his court in the matter, leaving 
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any party to apply to the Court of Probate for sacb grant or 
revocation, ana making such order as to the costs of toe pro- 
ceedings before him as ne may think just 

The Application, — Any pCTSon desirous of taking proceedings 
in the county court under this act, must lodge with tne reg^istrar 
of the court having jurisdiction in the matter, an application in 
the form eiven (County Court Rules, Form A). There is a fee 
of 16f. 8<L payable upon this application. Care must be taken 
to insert the proper addresses ot the parties, as it is to the ad- 
dresses given on this application that notices are sent 

Who to he deemed Plaintiff and who Defendant.— When a 
person has lodged a caveat against the grant of probate or let- 
ters of administration, and proceedings are poposed to be taken 
in a county court, the person who appliea for the probate or 
letters of administration is the pUuntm in the proceedings, and 
the person who lodges the caveat the defendant 

The party making application to a county court for the revo- 
cation of probate or letters of administration is the plaintiff in 
the proceedinffs, and the party against whom the application is 
maoe, the defendant 

The registrar of the county court being satisfied, upon the 
statements of the affidavit, that the person, in the matter of 
whose goods a decree is sought had, at the time of his death, 
his fixed place of abode within tne district of the court, and that 
the state of his property is such as to give jurisdiction to the 
judffe of the county court, issues a notice of hearing to the de- 
fendant in the form prescribed (County Court Rules, Form B.), 
and delivers a notice, also in the same form, to the plaintiff or 
his agent. 

Notices. — These notices must be issued ten clear days before 
the judge proceeds to make a decree, and served by a bailiff of 
the court, by his delivering the same to some person at the 
respective places of residence of the parties mentioned in the 
application to the court 

In proceedings for the revocation of a grant, the registrar of 
the county court, at the time that he issues the notices of hear- 
ing;, gives notice by post according to the pescribed form 
(County Court Rules, Form C), to the district registrar by 
whom the contested grant was made, to produce the original 
will, or all necessary documents, at the county court at which 
the matter of the application is to be considered. 

Matters referred by Order of the Judge c(f the Court of 
Probate, — Where the matter has been reierred to the county 
court by order of the judge orthe Court of Probate, the reffis- 
trar of the county court issues the above notice in the Form^., 
both to the plaintiff and defendant, without any application 
having been made to the court. 

The Certificate. — On or before the day mentioned in the 
notice, the plaintiff must deliver to the registrar of the county 
court a certificate in blank, according to ioid form given (County 
Court Rules, Form D.), stamped with the proper duty (40«.), 
and the cause will not proceea until such form, duly stamped, 
is so delivered : the defendant, however, may procure and de- 
liver su(^ form, duly stamped, if the plaintiff neglects to do so. 
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ITie Hearing, — Upon the day mentioned in the notice, the 

ae, whether both parties are then before him or not, pro- 
s to consider the matter of the application, and to make a 
decree thereon. He may adjourn the proceedings from time to 
time as he thinks fit 

The proceedings at the hearing are similar to those at the 
hearing of an ordinary plaint (County Court Rules, 13). In 
all proceedings, however, the rules and practice of the Court of 
Probate are to be followed as far as they are applicable. 

The notice to the district registrar is to produce the orif^al 
will, or other necessary documents; no means are provided, 
however, for compelling his attendance with them, and it is not 
likely that he will risk the sending them through the post, and 
he would, in all probability, refuse to attend unless his attendance 
is enforced by a subpcam duces tecum, accompanied by a tender 
of the usual expenses. 

Two questions arise upon this : upon which of the parties to 
the suit for the revocation of a grant is the expense thrown in 
thus bringing the will before the court, and what is the duty of 
the county court judge in the absence of documents which are 
so material to his decree ? 

With regard to the first question, the principal registry has, 
in one case that has been brought before them, instructed the 
district registrar, upon his applymg for advice, that he was at 
liberty to send the document to the county court registrar either 
by post or by his sworn messenger, — the latter would seem the 
more proper course. With rec^ajrd to the expense, it seems rea- 
sonable that the duty of producing the will is cast upon the 
plaintiff; and, as the coutity court judge can scarcely be able 
to arrive at a decision without seeing the will, he would seem 
to be justified in adjourning the case until it is so produced. 

The Decree, — ^Tne decree is in the form given (County 
Court Rules, Form £.), and a copy of it is sent by post to both 
plaintiff and defendant. On the decree being made, the re- 
gistrar of the county court transmits to the district registrar the 
certificate of its having been so made, and thereupon, on the 
application of the party or parties in favour of whom such 
decree has been made, a grant of probate or letters of adminis- 
tration or a revocation of the grant, as the case may be, in 
coinpliance with the decree, will be issued by the district 
registrar. 

AppeaL^See inf, s. 58, note, p. 86. 

Fees, — The fees to be taken ^y the officers of the county 
court, in respect of business under this act, are the same as in 
the case of a plaint for a sum of 20/. Every such fee must be 
collected and received by a stamp denoting the amount of the 
fee. These stamps may be obtained fi-om the local stamp 
officers. 

Regutrar of LV. On a dccree being made by a judge of a County 

to tranimit Court for the grant or revocation of a probate or admi- 

decreefor^ nistration in any such cause, the registrar of the County 

nvoo^km of Court shall transmit to the district registrar of the district 

piotete. 
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in which it shall have been sworn that the deceased had 
at the time of his decease his fixed place of abode a cer- 
tificate under the seal of the County Court of such decree 
haying been made, and thereupon, on the application of 
the party or parties in fitvour of whom such decree shall 
have been made, a probate or administration in compliance 
with such decree shall be issued from such district regis- 
try - or, as the case may require, the probate or letters of 
administration theretofore granted shall be recalled or 
varied by the district registrar according to the efiect of 
such decree. 

Copies of the decree in the form prescribed are to be sent by 
post both to the plaintiff and the defendant. 

LVI. The judge of any County Court before whom The judge of 
any disputed question shall be raised relating to matters court to 
and causes testamentary under this Act shall, subject to and en^r^^ 
the rules and orders under this Act, have all the juris- jS olhw*** ** 
diction, power and authority to decide the same, and ^'"*®"* 
enforce judgment therein, and to enforce orders in relation 
thereto, as if the same had been an ordinary action in the 
County Court. 

And when the matter is once before the county court, the 
district registrar canDot take any steps without the direction of 
the court 

LYII. The affidavit as to the place of abode and state Affidavit of 
of the property of a testator or intestate which is to give giving the 
contentious jurisdiction to the judge of a County Court j^^Kctfon 
under the previous provisions shall, except as hereinafter liy^^iMa' 
provided, be conclusive for the purpose of authorizing wh8™th!?» 
the exercise of such jurisdiction, and the grant or revo- ]^nd5g. 
cation of probate or administration in compliance with 
the decree of such judge ; and no such grant of probate 
or administration shall be liable to be recalled, revoked, 
or otherwise impeached by reason that the testator or in- 
testate had no fixed place of abode within the jurisdiction 
of such judge or within any of the said districts at the 
time of his death, or by reason that the personal estate 
sworn to be under the value of two hundred pounds did 
in fact amount to or exceed that value, or that the value 
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of the real estate of or to which the deceased was seised 
or entitled benefioially at the time of his death amounted 
to or exceeded three hundred pounds: provided^ that 
where it shall he shown to the judge of a County Court 
before whom any matter is pending under this Act that 
the place of abode or state of the property of the testator 
or intestate in respect of whose will or estate he may have 
been applied to for grant or revocation of probate or ad* 
ministration has not been correctly stated in the affidayit, 
and if correctly stated would not have authorized him to 
exercise such contentious jurisdiction^ he shall stay all 
further proceedings in his court in the matter, leaving any 
party to apply to the Court of Probate for such grant or 
revocation, and making such order as to the costs of the 
proceedings before him as he may think just. 
ftSm TOimS* I^VIII- -^ny party who shall be dissatisfied with the 
court. determination of the judge of the County Court in point 

of law, or upon the admission or rejection of any evidence 
in any matter or cause under this Act, may appeal from 
the same to the Court of Probate, in such manner and 
subject to such regulations as may be provided by the 
rules and orders to be made under this Act, and the 
decision of the Court of Probate on such appeal shall be 
final. 

As no special rules hav6 been made on the subject of appeals 
from the county court to the Court of Probate, the thirteenth 
rule applies here, by which it is ordered that the enactment, 
practice and forms enforced and used in the county court shall 
be adopted, so far as the same are applicable, mutatis mutandis. 
The rules and practice as to appeals under the 19 & 20 Vict 
c. 108, are, therefore, applicable also to probate causes. 

The power of appealing is confined to cases where a party is 
dissatisfied with the determination of the judge in point of law, 
or upon the admission or rejection of evidence. Where, there- 
fore, there is no jury, and a judge finds certain facts, his finding 
is conclusive.' If the law and facts of a case are so mixed up 
in the judgment of the county court that it is impossible to 
separate them so as to eliminate one of these grounds of appeal, 
the decision cannot be reviewed.^ If an appeal is contemplated, 
any point which a party may rely on should be distinctly raised 

f Button V. Kinnaird, 1 B. & Lyihgoe, 20 L. J., C. P. 88 ; S. C. 
B. 432. 15 Jur. 400. 

S Eatt Anglian Railufay Co, T. 
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before the jadee of the conntv court, since the Court of Appeal 
will allow such objectiozis only to be argued as were made at 
the trial.^ 

The party who is desirous of appealing may, before the rising 
of the court on the day of the trial, deliver to the clerk a statement 
in writing, signed by him, his counsel or attorney, containing 
the grounds on which he seeks to appeal. In default of sucn 
statement being delivered, the decree will issue. 

The party so dissatisfied may, however, appeal on grounds 
other and different from those contained in diis statement, or 
although he shall not have delivered any statement 

No appeal lies from the decision of a county court if, befDre 
such decision is pronounced, both parties shall agree in writinff, 
signed by themselves or their attornies or agents, that the 
decision of the judge shall be final : no such agreement requires 
a stamp.' 

To whom the Appeal lies. — The appeal is to the judge of the 
Court of Probate or to such court as he may summon under 
the powers siven by sect. 34 of this act, and his or their de- 
cision is final. 

Notice of Appeal. — The party appealing must, within ten 
days after the decree in the county court, give notice to the 
other party or his attorney.*^ The ten days within which this 
notice may be eiven are reckoned exclusive of the day of trial. 

The notice or appeal must be in writing and must state the 
grounds on which the party appeals. It should be signed by 
the appellant, his attorney or agent, and served on the clerk as 
well as on the successful party, by post or otherwise. 

The sufiiciency of this notice is a question for the judge of 
the county court, and, if he thinks it sufficient, no objection 
can be taken before the Court of Appeal that it does not con- 
tain any statement of the grounds of dissatisiaction with the 
decision.* 

The party appealing must give security, to be approved of 
by the derk of the court, for the costs of the appeal. This 
security may be either by a deposit of money or by a bond 
executed by the appellant and two sureties. ^^ 

Where toe appellant proposes to give a bond, he must serve 
notice of the sureties whom he proposes to offer, by post or 
otherwise; on the opposite party, and on the clerk at ms office. 
This notice must contain the matter stated in the form given in 
the schedule annexed to the rules made under the act. The 
sureties must, unless with the consent of the opposite party, 
make an affidavit of their sufficiency. 

If the bond is executed in the presence of the judge or re- 
gistrar of the county court, it need not be attested. It is to 
be deposited witJi the registrar until the appeal has been heard. 

Where the appellant makes a deposit of money in lieu of 
giving a bond, he must forthwith give notice to the opposite 
party, by post or otherwise, of such deposit having been made. 

^ WaUwi V. The Ambergate j«. ^ Cannon v. Johnton^ 21 L. J., 

Bmhoay Co., 15 Jur. 448. Q. B. 164. 

> 19 & 20 Vict c. 108. 8. 69. " 19 & 20 Vict c 108, s. 70. 
k 13 & 14 Vict c. 61, 8. 14. 
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Where money is paid into court to abide the event of an 
appeal, whether by way of secnrity or in pursuance of an order 
of the judge, the clerk must give the party paying it a written 
acknowle(%ment of such payment. 

Form and Deposit of Appeal, — The appeal must be in the 
form of a case agreed on by both the parties or their attomies ; 
if they cannot agree, the judge of the county court, upon being 
applied to by the parties or £eir attomies, must settle the case 
and sign it." The appellant should be careful that the case is 
so prepared as to raise fully any objection on which he may 
intend to rely ; for both parties are bound by it, and will not 
be allowed, when before the Court of Appeal, to travel out of it. 
On the other hand, the respondent should be careful that the 
case, when < settled, does not contain any ground of appeal 
which was not taken before the judge of the county court, 
since, if an objection appears on the face of the case, it would 
appear that the Court or Appeed will consider it as having been 
raised before the inferior court.® The case may be signed by 
the jud^e and presented to him for signature, unless he other- 
wise orders, at the court next after twelve clear days from the 
^ving the determination or direction objected to, and it must 
be seued with the seal of the court. When signed and sealed, 
one copy must be deposited with the clerk and another sent, by 
post or otherwise, by the appellant to the successful party, 
within three clear days next after the time of signing and 
sealing it. If the appellant does not comply with this, the 
successful party may proceed on the decree, unless the judge 
otherwise orders. 

Trarunnisnon to Court of Appeal, — ^The appellant must^ 
within three clear days after the case is signed and sealed, trans- 
mit two copies thereof, by post or otherwise, to the office of the 
principal registry. p And notice of such transmission must forth- 
with be given bv the appellant to the successful party, by post 
or otherwise. In default of this the successful party may pro- 
ceed on the decree, and, on application to the court, will be 
entitled to such costs as he mav have incurred in consequence of 
the appeUant's proceedings ; tne respondent may, however, in- 
stead of proceeding on the decree, within twenty-eight days 
from the signing of the case, transmit it in the manner pre- 
scribed to the appellant, and give the like notice to him of such 
transmission.*! 

The appellant must set down the case for argument,' and 
deliver a copy of the case for the judge of the Court of Appeal 
four clear days before the day appointed for the hearing. 

In an appeal on the grouncl of improper reception of evidence, 
in a cause tried in a county court before a juij, the court held 
that they had no power to set aside the verdict, and that they 
could only direct a new trial." 

» IS & 14 Vict. c. 61, B. 15. ' Reg. Gen, H. T., 16 Vict. , 

^ Yorke V. Smith, 21 L. J., Q. R. 15 ; Cooper y, Stevemon, 16 Jur. 

B. 53. 424i 

P Figg V. Wilkinson, 9 Exch. • Jonas v. Adams, 20 L. J., Q. 

475 ; S. C, 28 L. J., Exch. 129. B. 897. 

4 18 & 14 Vict. c. 61, s. 15. 



Practice of the County Court. 89 

Catts, — The Court of Appeal may make such order as to 
costs as it thinks proper.' The costs of appeal, as a general 
rule, follow the result." This rule is not, however, inflexible.' 

Neglect to Prosecute, — If, after the case has been trans- 
mitted, the appellant does not prosecute his appeal with due 
diligence acconling to the practice of the Court of Appeal, the 
party successful in the county court may apply to the jadge for 
the decree to issue, and the successful party will be also entitled 
to such costs as he may have incurred in consequence of the 
appellant's proceedings. 

Judgment of Court of Appeal, — ^The Court of Appeal having 
heard the case argued, may order a new trial on such terms as 
it thinks fit, or may connrm or annul the decree, as the case 
may be, and make such order with respect to the costs of the 
appeal as it thinks proper, which orders are final. ^ When the 
Court of Appeal has pronounced judgment, either party may 
deposit the original order of the Court of Appeal, or any office 
copy thereof, with the clerk of the county court and, within 
forty-eight hours from the time of such deposit, give notice 
thereof, in writing, to either party by post or otherwise. 

A new trial, in pursuance of the order of the Court of Appeal, 
must be entered for trial at the court which is held next after 
twelve clear days from the time when the order or office copy 
has been deposited with the clerk, unless the parties agree that 
it shall take place sooner, or the judge otherwise orders, and it is 
to be conducted in the same manner as a new trial granted by 
the court itself. 

LIX. It shall not be obligatory on any person to apply Not oblige- 
for probate or administration to any district registry, or fon>robate/ 
through any County Court, but in every case such appli- regiltriel*?/* 
cation may be made through the principal registry of the SSt miy'S'** 
Court of Probate, wherever the testator or intestate may JJJg ^ ^ 
at the time of his death have had his fixed place of abode : ^^^^^^ 
provided, that where in any contentious matter arising out 
of any such application it is shown to the Court of Pro- 
bate that the state of the property and place of abode of 
the deceased were such as to give contentious jurisdiction 
to the judge of a County Court, the Court of Probate 
may send the cause to such County Court, and the judge 
thereof shall proceed therein as if such application and 
cause had been made to and arisen in his court in the first 
instance. 



M8 & 14 Vict c. 61, 8. 14. > Mountnoy v. Collier, 1 E. & 

« Robinson v. LawrencByl Exch. B. 630. 
123 ; S, a U Jur. 1087. 7 13 & 14 Vict. c. 61, s. 14. 
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This proTisioii has refeienoe to an applicatum for llie Tevoea* 
tion of a grant, as well as to an application for any such grant.* 

Rules and LX. For f^ulating the procedure and praotioe of the 

ngaiating Countj CourtSy and the jadgesi registrars and officers 
of eonnty^^ thereof^ in relation to their jurisdiction and proceedings 
theaet^te uudcr this Act, rules and orders may he from time to 
iSS^i^* time framed^ amended and oertified by the County Court 
M^^ty for judges appointed for the time being to frame rules and 
1^2^^^' orders for regulating the practice of the County Courts 
under the Act of the session holden in the nineteenth and 
twentieth years of her majesty, chapter one hundred and 
eighty and shall be subject to be allowed or disallowed or 
altered, and shall be in force from the day named for that 
purpose by the lord chancellor, as in the said Act is pro- 
vided in relation to other rules and orders regulating the 
practice of the same courts ; and for establishing rules 
and orders to be in force when this Act comes into ope- 
ration, the power given by this enactment shall be exer- 
cised as soon as conveniently may be after the passing of 
this Act 

The rules and orders made in pursaance of the power given 
by the above section came into force on the 4th of February, 
1858. 

In proceedings for which no rules have been provided, die 
rules of the Court of Probate are to be followed as far as they 
are applicable. 

Power is given bv the amending act to frame rules in all 
cases, and to establish scales of costs and fees.* 



Proof in Solemn Form. 

Where a wffl LXI. Where proceedings are taken under this Act for 
^^i! "^ proving a will in solemn form, or for revoking the pro- 
acton^ form, ^^ ^^ & ^^f ^^ ^^^ grouud of the invalidity thereof, or 
jm^ofa e^ whcrc iu any other contentious cause or matter under this 
oeSu^ the" '^^^ ^^® Validity of a will is disputed, unless in the several 
^^ faJte^' cases aforesaid the will affects only personal estate, the 
rated in the hcir-at-law, devisecs and other persons, having or pre- 
bedted. tending interest in the real estate affected by the will 
shall, subject to the provisions of this Act, and to the 

« 21 & 22 Vict. c. 95, s. 12. • Jbid. s. IS. 
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rules and ordera under this Act, be cited to see prooeed- 
ingSy or otherwise summoned in like manner as the next 
of kin or others having or pretending interest in the per- 
sonal estate affected by a will should be cited or sum* 
moned, and may be permitted to become parties, or in- 
tervene for their respective interests in such real estate, 
subject to such rules and orders, and to the discretion of 
the court. 

Execatore and others have the flane powers of proving wills 
in solemn form, and next of kin and others have the same rights 
to call upon them to do so as they respectively had before the act. 

The advantages to be derived from proving a will in solemn 
form, and which are the same now as heretofore, may be 
stated thus:— 

When an executor propounds and proves a will in solemn 
form, duly citing the next of kin *' and all others pretending in- 
terest in general" '* to see proceedings,'' all next of kin so cited 
are, generally speaking, thereby for ever barred from seeking 
the revocation of the grant ; and, if the will is so propounded 
and proved against certain only of the deceased's next of kin 
without citing them all to see proceeding, the others, even 
though uncited, if to a certain extent pnvy to, and aware of 
the suit, shall not put the executor on proof a second time ;^ 
and, generally, the will shall not be set aside afterwards (pro- 
vided there be no irregularity in the process) after the witnesses 
are dead. 

The intention of the le^lature in this section was to avoid, 
as iar as possible, the neoessity of having the same question 
twice tried.^ 

The executor of a will, proved in common form, may, at any 
time, be compelled by a person havine an interest, to prove it in 
solemn form,^ and probate of a will granted in common form 
may at any time be revoked." 

The next of kin, as such merely, are entitled to call for proof 
in solemn form of the deceased's will, of common riffht. And 
the mere acquiescence of a next of kin to the probate being 
taken in common form is no bar to the exercise of this righ^ 
even though he has received a legacy as due to him under the 
will ; for he is still at liberty to cul m the probate and put the 
executor on proof of that identical will, per iestesJ A strong 
instance of tois occurs in the case of Care v. Spenser, (which 
was decided in the Prerogative Court of Canterbury in ITOO,)* 



^ Newell and another y. Wieeks, 
2 Phillim. 224. 

" Nichols and another v. Bimu, 
27 L. J., P. & M. 14. 

^ UcfffMn y. Noirrie and White, 
2 PhUlim. 231, n. 

* Satterthwaite v. Satterthwaite, 
8 Phillim. 1 ; Finucane v. Gaff- 
Sere, 3 Phillim. 40^. 



' Bell v. Armstrong, 1 Add. 370 ; 
Merryweather v. Turner, 3 Curt. 
802 ; Bell v. /ZauftecAr, Privy Coun. 
cil, 20th Feb., 1844, cited 3 Curt. 
814. ^eeeXwGaseoyney.Chand' 
ler, 2 Cas. temp. Lee, 242. 

ff 1 Add. 374. In Sir J. 
Nicholl's judgment of Bell v. 
Armstrong, 
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where Spenaery the ezeeatory was dted to brine in the prohate 
of a will taken in 1788, ek;ht yean befine, at the suit of Core, 
whose mother had received an annuity under that will for Eye 
of the eight years; and she. Core heraelf, her mother dying at 
the end of the fifth year, for the remaining three. Spenser, in 
that case, appeared under protest, and contended that Core was 
barred from putting him on proof of the will ; but the court 
thought otherwise, and overruled the protest. Long acqui- 
escence, however, unaccounted for by any special drcum- 
stanoes, and acts done by a next of kin under the provisions of 
the will, may (if no fi&ct appears to excite a reasonable sus- 
picion of the genuineness or validity of the will) amount to such 
a waiver of lus rights as to preclude him fit>m putting the will 
in suiL^ So, where a will haid been declared well proved in the 
Court of Chancery, after an order for an issue devwwU vd mm 
had been discharged on the petition of the heireas-at-law (also 
sole next of kin) and her husband, and an annuity bequeathed 
to her had been regularly received daring fourteen years, the 
court refused, at the prayer of the heiress-at-law and her hus- 
band, to call upon the executors to prove the will in solemn 
form.* 

Before a l^;atee, who has received all or a part of his legacy, 
can be permitted thus to dispute the will, he must bring into 
court the amount of the legacy paid to him, to abide the event 
of the suit*^ SecuBf where the legatee is a minor.' 

Cotts. — By the practice of the Prerogative Court, a next of 
kin had a right to call upon an executor to prove the will per 
tetieSj and if he merely cross-examined the witnesses produced 
in support of the will, he was not generally subjected to costs ; 
but if he went beyond this and brought in an allegation in 
opposition and failed in proof, he was liable to costs.* And 
the rule of the Court of Probate now is, that in all cases the 
party opposing a will may, with his pleas, give notice to the 
pwrty setting up the will that he merely insists upon the will 
being provM in solemn form of law, and odIv intends to cross- 
exanune the witnesses produced in support of the will, and he 
will thereupon be at liberty to do so, and will be subjected only 
to the same liabilities in respect of costs as he would have been, 
under similar circumstances, according to the practice of the 
Prerogative Court 

On the question of costs, see Dahbs v. Chiaman.^ 

As to the mode of proving a will in solemn form, see siqiroy 
p. 32. 

The citation is a notice to all persons who have, or by possi- 
bility may have, a title to the grant superior to that claimed by 
the applicant, and whose unwillingness to proceed is, by proof 



^ Hoffman v. Norris, nipra ; > Goddard v. Norton, 5 Notes 

Braham v. Burchell, 3 Add. 257, of Cas. 76. 

258. ■ Farlar v. Farlar, 27 L. J., 

' Merryweather v. Turner, 3 P. & M. 103. 

Curt. 802. > 1 PhUlim. 160, n. (e) ; LoveH 

^ Braham v. Burchell, 3 Add. v. Harkness, I Cas. temp. Lee, 

250, 257. 332 ; Martin v. RoUnson, 2 Cas. 

temp. Lee, 535. 
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of due service of the citation^ or notice thereof, raffidently 
certified to the court. 

Every citation moBt be written or printed on parchment, and 
the party taking out the same, or his proctor, solicitor or at- 
torney, must take it, together with theprcectpe, a form of which 
is given, to the reeistrv, and there deposit the prtscipe and get 
the citation signed and sealed. The address given in the prm^ 
cipe must be within three miles of the General Post Office. 
Personal service of any citation is effected by leaving a copy of 
the citation with the party cited, and showing him the origmal 
if required by him to do so. 

Upon the issuing of a citation a caveat is entered in the court 
books, and notice thereof sent to the registrar of the district 
where the deceased resided at the time of his death. Such 
caveat remains in force until the proceedings, following upon the 
citation, have terminated. 

If the party reside out of the jurisdiction, advertisement is 
substituted for personal service. 

Citations are not now served on the Royal Exchange as 
heretofore, but are to be inserted in the '* Gazette," in the 
leading London papers, and such local papers as the judge may 
direct. 

The papers, beside the ** Gazette,'' in which it is requisite to 
insert citations, are, at present, '' The Times," '' The Morning 
Post," " The Globe," " The Evening Herald," and, where 
necessary, the local papers.^ 

This rule, with regard to the citations issuine out of the 
principal registry, is applied to all citations by Uie Amended 
Kules, N. C. 8. 

For forms of citations, see Forms in Appendix. 

Advertisements are unnecessary in cases where the history of 
the deceased is traced up to a certain time, and there can be no 
reasonable doubt that he died at that time.P 

So, death was presumed where the underwriters had paid as 
upon a total loss of the ship.^ 

So, where the deceased had gone to America seven years ago, 
and had not been heard of since three days after his arrival 
there, though advertisements had been inserted in American 
papers.' 

The registrars of the principal registry may, when it appears 
to them aesirable, dispense with the insertion of citations and 
other instruments in full, and may direct that an abstract of 
them only shall be published, in such form and at such intervals 
as the judge or registrars shall direct' 

The citation is returned to the registry as soon as service has 
been effected ; after service, if the party cited appears and ac- 
cepts the grant, the party citing him may apply to the court 
for costs of the citation. This he may do by means of the caveat, 

• 
o Reynold v. Next rf Kin qf ^ In the goods qf Main, 27 L 
A. B., Feb. 15, 1858. J., P. & M. 5. 

P In the goods of NorHs, 27 L. ' In the goods of How, 4 Jur., 

J., P. & M. 5. N. S. 366. 

" Amended Rule, N. C. 6. 
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LXII. Where probate of sach will is granted after 
ia niau aucli pTOof ID Boleiim fomi, or where the iralidity of the 
▼aiiditjr wiU is Otherwise declared by the decree or order in sodi 
dBoiedom, conte&tioiis caose or matter as aforesaid, the probata 
tteeounto decree or order, respectiYdy, shall enure for the benefit <^ 



^efmaS^ all penons interested in the real estate affected by snch 
will, and the probate copy of such wiU, or the letters of 
administration with snch will annexed, or a copy thereof 
respectiyely, stamped with the seal of her Mi^estf's Court 
of Probate, shall in all oooits, and in all suits and pro- 
ceedings affecting real estate, of whaterer tenure, (save 
proceedings by way of appeal under this Act, or for the 
rerocation of such probate or administradon,) be reoeiTed 
as conclusiTe evidence of the validity and contents of such 
will, in like manner as a ]Mt>bate is received in evidence 
in matters relating to the p»w>nal estate^ and where 
probate is refused or revoked, on the ground of the inva- 
lidity of the will, or the invalidity of the will is otherwise 
declared by decree or order under this Act, such decree 
or order shall enure for the benefit of the hdr-at-law or 
other persons against whose interest in real estate such 
will might operate, and such will shall not be received in 
evidence in any suit or proceeding in relation to real 
estate, save in any proceeding by way of appeal from such 
decrees or orders. 

The important effect of this lection is to do away with ibe 
action of caectment in all eates where the iasoe is tbe validity of 
the will ; for the decisioB of the Court of Probate as to leal^ 
is as condasive as a dedsion of the Prerogative Court was as 
to perBonalty. Tbe plain intentbn of the act is to settle 
the perM>nalty and realty by one suit.* Qnestioas as to the 



< Tyten ▼. Westrcpe, Feb. 15, ■ Freeman y. Burnt, 27 L. J., 

1858. P. & M. 10. 
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validity of a will are, howerer, quesHoM cffaet; and thmfbre, 
by sect. 35, they w^ be tried by a jary before the Court of 
Frobate, or by an issue directed to any of the superior courts 
of common law, in the same manner as an issue directed by 
the Court of Chancery is now tried, in any ease when the heir^ 
at-law or other parties interested make application to the Court 
of Probate in the manner directed by that section. 

The wording of this section, which gives to the deei^on of 
the Court of Probate the same power over realty that the 
Prerogative Court had over personalty, would seem to lead us 
'to the point to which the doctrine of the conclusiveness of the 
Ecclesiastical Courts was carried in the King and Vineent; for, 
taking out the parenthesis, the first part of the section runt 
thus, ''The probate copy of such will, &c. shall in all courts, 
&c. be received as conclusive evidence, &c. of the validity, &c. 
of sudi will &c. in the like manner, &c." Upon this principle, 
a defendant indicted for forging a will of which probate had 
been granted, produced the probate, and the validity of the 
will was thereby at once established and the paying conse- 
quently disproved. Such was the decision of ^mff, C. J., 
reported in 1 Strange, 481 ; overruled, however, by 22. v. 
Buttery and Macnamaara^ and held not to be law by Lord 
EUmborough in R, v. Qibion at the Lancaster Assizes, 1802. 

It cannot be supposed that any such estoppel is intended by 
this section ; it seems rather that, in thus wording the power 
which the decision of the Prerogative Court had over person- 
alty and in applying it to realty, it is wished to enforce the 
doctrine that the Court of Probate is the only court which can 
pronounce whether or not a will is good ; and that the courts 
of common law have no jurisdiction over the subject ; that the 
probate is conclusive till it is repealed ; and that no court of 
common law can admit evidence to impeach it, and that, as a 
will may be proved after any lapse of time^ or at any time im- 
peached, even when probate had been taken in solemn form, 
unless all parties claiming an interest have been cited (sup. 
p. 01), any attempt to establish or to set aside a will must be 
made in the first instance in the Court of Probate. A probate 
of a will cammuni formd was not binding in the spiritual court 
Sir John Edgerton's case, 1 Roll. Rep. 21. This section 
follows v^ nearly the law as laid down by Foster, C. J., in 
NoeU V. WeUs, 1 Lev. 235, and afterwards confirmed by the 
Court of King's Bench, ''that evidence could not be given 
directly contrary to the seal of the Ordinary in a matter within 
his jurisdiction. But evidence may be given, that the seal was 
forged or repealed, or that there were bona notabiUa; for those 
confess and avoid the seal. But he can't give in evidence 
that another was executor, or that the testator was non compos 
mentis ; for those falsify the proceedings of the Ordinary in 
cases of which he is judge. But those are to be remediea by 
appeal." 



« R. & R. C. C. 342. I Hoffman v. NorrU, 2 Phillim. 

230, n. 



96 Proof in Solehn Forit. 

Heir in eer- L]flII. Nothiiifi^ herein contained shall make it neces- 

tain easei not • i « > i i « . 

to be cited, sarj to Cite the beir-at-law or other persons having or 
not cited not pretending interest in the real estate of a deceased person, 
bj probate, unless it is shown to the court and the court is satisfied 
that the deceased was at the time of his decease seised of 
or entitled to, or had power to appoint by will some real 
estate beneficially, or in any case where the will pro- 
pounded or of which the validity is in question would not 
in the opinion of the court, though established as to per- 
sonalty, affect real estate, but in every such case, and in 
any other case in which the court may, with reference to 
the circumstances of the property of the deceased or other- 
wise, think fit, the court may proceed without citing the 
heir or other persons interested in real estate; provided 
that the probate, decree or order of the court shall not in 
any case affect the heir or any person in respect of his 
interest in real estate, unless such heir or person has been 
cited or made party to the proceedings, or derives title 
under or through a person so cited or made party. 



Proof of Will. 

Probate or LXIY. In any action at law or suit in equity, where, 
be evidence accordiug to the existing law, it would be necessary to 
Buits^con- produce and prove an original will in order to establish a 
ettateftave dcvisc or Other testamentary disposition of or affecting 
^dit^^of '^^ estate, it shall be lawful for the party intending to 
pu* in^iVsue. ©stoblish in proof such devise or other testamentary dis- 
position to give to the opposite party, ten days at least 
before the trial or other proceeding in which the said 
proof shall be intended to be adduced, notice that he in- 
tends at the said trial or other proceeding to give in 
evidence as proof of the devise or other testamentary 
disposition the probate of the said will or the letters of 
administration with the will annexed, or a copy thereof 
stamped with any seal of the Court of Probate ; and in 
every such case such probate or letters of administration, 
or copy thereof respectively, stamped as aforesaid, shall 
be sufficient evidence of such will and of its validity and 
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contents^ notwithstanding the same may not haye been 
proved in solemn form, or have been otherwise declared 
valid in a contentious cause or matter, as herein provided, 
unless the party receiving such notice shall, within four 
days after such receipt, give notice that he disputes the 
validity of such devise or other testamentary disposition. 

LXV. In every case in which, in any such action or Aitoooatiof 
suit, the original will shall be produced and proved, it ^^^ 
shall be lawful for the court or judge before whom such 
evidence shall be given to direct by which of the parties 
the costs thereof shall be paid. 

The inconyeDience and unneceasary ezpenee of the attend- 
ance of an ofBcer from the depository with the original will 
18 thus saved in all actions and suits where it is necessary to put 
the will in evidence, in order to establish a devise of real estate. 
Notice must be ^iven by the party, of whose case the will form 
a part, that he mtends to give in evidence an examined copy 
of the probate. Such examined copy cannot, however, be put 
in evidence without proof of due notice having been given. 
It will be observed, that this section has reference only to a 
suit concerning real estate ; where, therefore, a bequest of 
personalty is in question, it is still necessary to produce the 
probate. 

Where the will has not been proved in solemn form or its 
validity decreed in a contentious cause or matter, the party 
disputing the validity may give notice, within four days after 
receipt of notice of the intention to put in evidence the exa- 
mined copy, that he disputes the validity, and, in such case, 
it will be necessary for the other party to produce the original 
will, for the will does not then come within sect. 62 ; and the 
probate or letters of administration with the will annexed are 
not conclusive evidence of the validity and contents of such 
will as against the heir-at-law or other persons affainst whose 
interest in real estate such will misht operate. If toe examined 
copy be not admitted, the costs of producing the original will 
are in the discretion of the judge, and he may direct upon which 
party they shall fall. 

Although the executor derives his title from the will by 
which he is appointed and not from the probate, yet it is the 
probate alone which authenticates his riffht ; and, as the probate 
or letters of administration with the will annexed had hitherto 
been the only legal evidence of the will in all questions re- 
garding personalty,* so now also with regard to realty they are 
the only legitimate evidence of the property being vested in 
an executor or of the executor's appointment. The original 
will cannot be read in evidence for that purpose unless it bears 
the seal of the court* 

« R, V. Netherseal, 4 T. R. 258. Crost, Cas. temp. Hardw. 106. 
* Kempton dem. Bayfield v. 
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All that is required, either in the case of an executor or ad- 
ministratory is to show that the court has given authority to the 
person to administer. It is only the act of the court that is to 
be proved. The probate is a copy of this act ; the orieinid 
book containing the entry of the act of court is the orierinaly 
and therefore the primary evidence. Hence the act-book or, 
by the 14 & 15 Vict. c. 99, s. 14, a copy of it is admissible 
evidence of the parties therein named being executors, without 
accounting for the non-production of the probate.^ 

To prove that the probate of a will has been revoked, an 
entry of the revocation in a book of the Prerogative Court, in 
which all causes were entered by the registrar, and which was 
kept as the only record of such proceedings and of the decree 
of the court, has been admitted as good evidence.^ 

The title of an administrator de bonis non is sufficiently proved 
by the letters of administration de bonu nan, without produdng 
those granted to the first executor or administrator.*' 

As to how far probate or letters of administration, when 
produced by the plaintiff, are conclusive upon the defendant, 
see Williams Exors. & Adm.* 



Place of de- 
pofitof 
original 
Willi. 



Place of Deposit. 

LXVI. There shall be one place of deposit under the 
control of the Court of Probate, at such place in London 
or Middlesex as her Majesty may by order in council 
direct, in which all the original wills brought into the 
court or of which probate or administration with the will 
annexed is granted under this Act in the princifra.1 registry 
thereof, and copies of all wills the originals whereof are 
to be preserved in the district registries, and such other 
documents as the court may direct, shall be deposited 
and preserved, and may be inspected under the control 
of the court and subject to the rules and orders under this 
Act. 

No change has at present been made in these particulars; 
wills are deposited and may be inspected as before the act. 

Judge to LXVII. The judge shall cause to be made from time 

cauaecalen- , •' ^ 

daw to be to time in the principal registry of the Court of Probate- 
made from r 1 o w ^ ' 

time to time calendars of the grants of probate and administration in 



^ Cox v. AlUnghamf Jacob, 514. 
« Ramabottom't ea$e, 1 Leach 
Cr. C. 25, n. 

^ CatJierwood v. Chabaud, 1 B. 



& C. 150. See also GradeU v. 
Ty8<m, 2 Stra. 716. 
• Pt. v., Bk. 1, cap. 1. 
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the principal registry, and in the several district registries in th« prin- 
of the court, for such periods as the judge may think fit, and to be 
each such calendar to contain a note of every probate or ^' ° 
administration with the will annexed granted within the 
period therein specified, and also a note of every other 
administration granted within the same period, such re- 
spective notes setting forth the dates of such grants, the 
registry in which the grants were made, the names of the 
testators and intestates, the place and time of death, the 
names and descriptions of the executors and administra- 
tors, and the value of the effects ; and the calendars to be 
so made shall be printed as the same are from time to 
time completed. 

LXVIII. The registrars shall cause a printed copy of Registrar to 
every calendar to be transmitted through the post or printed 
otherwise to each of the district registries, and to the office toJnoAeet!' 
of her Majesty's prerogative in Dublin, the office of the 
commissary of the county of Midlothian, in Edinburgh, 
and such other offices, if any, as the Court of Probate 
shall from time to time by rule or order direct ; and eveiy 
printed copy of a calendar so transmitted as aforesaid 
shall be kept in the registry or office to which it is trans- 
mitted, and may be inspected by any person on payment 
of a fee of one shilling for each search, without reference 
to the number of calendars inspected. 

LXIX. An official copy of the whole or any part of OAdai copy 
a will, or an official certificate of the grant of any letters part of wui 
of administration, may be obtained from the registry or t^M. ^ 
district registry where the will has been proved or the 
administration granted, on the payment of such fees as 
shall be fixed for the same by the rules and orders under 
this Act. 

For tbe amount of fees payable, see the Appendix. 



Administration Pendente Lite. 

« 

LXX. Pending any suit touching the validity of the Adminbtra- 
will of any deceased person, or for obtaining, recalling. Me, ''~'*"'* 
or revoking any probate or any grant of administration, 

f2 
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die Court of Piofaste ma j ftppoioft an wAaka^lnikOft of 
the penonal estate of snch deeeaaed penoa; and llie 
adflnnifltiator eo appoiiited sball haTe all the r^ls and 
powen of a genenl adntinjatratw, other thaa the right of 
distriboting die raridoe of sachpenoaal estate; aadererj 
such admndstrator shaD be sabject U> the iirniMMJiate eon- 
trol of die ooorty and act ander its direetioD. 

Until contetiaih Bth or iasoe girea, m suit is not hdd to be 
eoB ii aeaerf by dv ctiil or canon law,' bat from die Krviee of 
the dtatign there » a Uspemkm,' 
All the proTisions respecting grantspoMiSnito Uie apply to the 
K of appeals to the House m Lonb ander this aet.^ 



The coort hat &11 power to appoint as adninistniftor 
denie Sie a penon agreed upon by the parties in the suit, or 
two persons jointly, one chosen by each party, or, fiiiling an 
agreement, to select for itself sone other persoo.' 

Tbe great determiaet on decree or on the delemiaation of aa 
appeaL 

As this is contentious business, tbe administrator pendente 
Mte files an iayentory in tbe term prescribed, giving security. 

In both the oath and the bond there mast be inserted aa 
additional clause binding the administrator to act subject to and 
under the direction ot the Court of Probate. • 



Receiyebs Pendente Lite. 
lieeetfena LXXI. It sholl be lawful for the Court of Probate to 

feai estate 

pendente iUe. appoint aoy administrator appointed as aforesaid or anj 

other person to be receiTer of tbe real estate of any 

deceased person pendiag any aait in the court touching 

the validity of any will of such deeesaed person bj which 

Ub i«al estate asay be affected, and such reo^yer shall 

have such power to reoeiye all rents and jmAts of such 

real estate^ and such powers of letting and mani^ing such 

real estate, as the court may direct. 

In this case tbe court may reqoire security by bond, which 
bond it may assign (21 & 22 Vict. c. 95, s. 21). 

ttoTS'Stai. I-XXII. The Court of Probate may direct that admi- 
°«SliS*/« nistrators and receivers appointed pending suits involving 

' Ray V. Shtrwood and another , ' Qiatelain v. De Ptmiigny, 

1 Curt. 207. 1 Sw. & Tr. 84; Narthy r. CdcAt, 

9 Ibid. 179, 19S; S Bum's 1 Add. 826; JOeUiery.Bellier.l 

Zed L. 189. Cas. temp. Lee, 281. 

>> 21 & 22 Vict c. 95, s. 22. 
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matters and causes testsuneBtary, shall receive out af the 
personal and real estate of the deceased such reasonable 
remuneration as the court think fit. 

A person unconnected with the smi is the most proper penmn 
to be appointed.*' 



Appointment of Administrator. 

LXXIII. Where a person has died or shall die wholly Power m to 
intestate as to his personal estate^ or leaving a will affect- of admiid*" 
ing personal estate, but without having appointed an *"^"* 
executor thereof willing and competent to take probate, 
or where the executor shall at the time of the death of 
such person be resident out of the United Kingdom of 
Great Britain and Ireland, and it shall appear to the 
court to be necessary or convenient in any such case, by 
reason of the insolvency of the estate of the deceased, or 
other special circumstances, to appoint some person to be 
the administrator of the personal estate of the deceased, 
or of any part of such personal estate, other than the 
person who if this Act had not been passed would by law 
have been entitled to a grant of administration of such 
personal estate, it shall not be obligatory upon the court 
to grant administration of the personal estate of such 
deceased person to the person who if this Act had not 
passed would by law have been entitled to a grant thereof, 
but it shall be lawful for the court, in its discretion, to 
appoint such person as the court shall think fit to be such 
administrator upon his giving such security (if any) as 
the court shall direct, and every such administration may 
be limited as the court shall think fit. 

Tbe powers given to the eonrt by this sectioB have refereace 
solely to personal estate. 

The cases in which the court may adopt the power thas 
given are, when a person dies intestate, or where the executor 
shall have died or be resident abroad or be incompetent or un- 
willing to act. 

Where the person entitled under an intestacy to an adminis- 



^ ChaUlain v. De Pontigitfff supra. 
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tration de bonis nan was resident abroad, the court made the 
grant to the attorney of the person so entitled.^ 

Where the person entitled to the grant is resident abroad, the 
court will make a grant under this section upon being satisfied 
that it IS ^'necessary or convenient ;'' unless it is so satisfied, 
however, it will require notice of the application for the grant 
to be given to the person primarily entitled.™ 

The words " by reason of the insolvency of the estate of the 
deceased," seem to point out what are the " especial circum- 
stances *' under which the court will deviate from the practice 
of the old courts under the statute which directed that the 
Ordinary should grant administration ''to the widow or next of 
kin or to both '' at his discretion. 

This section empowers the Court of Probate to carry out a 
suggestion of the learned judge. Sir John NichoU, that there 
are cases where a man of business is the more proper person to 
whom administration should be granted. In the case referred 
to," the court was enabled to do so, as the grantee, the partner 
of the deceased in his banking house, stood in parity of kin 
with the claimant ; and the learned judge said, '' The point is, 
not whom the deceased would have chosen for his adminis- 
trators, but who is the most proper for the o£Bce ;'' and he gave 
to the man of business a c<Bteris paribus preference. 

The court is now enabled to carry this further, and it is sub- 
mitted that the expression of Sir John NichoWs opinion, that 
''the court would not willingly give any person a power of 
looking into the afiairs of this banlung house '' is a fair example 
of the "special circumstances" under which the court would 
act, and ^is, not only in the cases in which (when several per- 
sons stood in the same degree of relationship to the testator®) 
the statute gave the Ordinary his selection to accept any one or 
more of such persons ; but under this statute in other cases, 
also, the rule of practice may now be considerably enlarged, 
and the court will, under "special circumstances," consider that 
it is its first duty to place the administration in the hands of 
that person who is likely best to convert it to the advantage 
of those who have claims, either in paying the creditors or m 
making distributions, keeping in view, as the primary object, 
the interest of the estate. 

For the practice of the court in cases where the person en- 
titled to letters of administration takes no beneficial interest, 
• see In the goods of GiUy 

Where none of the next of kin would take out administra- 
tion, a creditor was, by the practice of the court, permitted to 
do so on the single ground that he could not be paid his debt 
until representation to the deceased was made \^ and letters of 



> In the goods of Escot, 28 L. J., lim. 100. 

P. & M. 17. See also In the « Sty. 451. 

goodt of Keene, lb. 34. Pi Hagg. 341. 

"> In the goods qfCooke,2S L. J., i Menzies v. Pulbrook and an- 

P. & M. 43. other, 2 Curt. 850 ; Eline v. Da 

B Williams v. WUkins, 2 PhU- Gfsta, 1 Phillim. 177. 



Appointment of Administrator. 103 

administratioii have even been granted to the executors of a 
creditor/ Whenever a party has had a right to the adminis- 
tration, the court has always required that he should be cited 
or consent;* and this rule was not relaxed, notwithstanding 
that the party who had the right had no interest in the property 
in respect of which administration was sought.' 

''To couple the grant with the interest," said Dr. Lushing^ 
ton^"^ '^is, for the most part, one of the leading principles of 
this court, and, as I think, one of the safest principles upon 
which it can go." 

This principle will be well elucidated, it is thought, by 
the following remarks, condensed from Mr. Justice WilHams^s 
valuable work on Executors and Administrators,' and will 
be useful here in considering who are ''the next and most 
lawful friends" and the "next of kin" entitled under the 
statutes. 

It has been an established principle of the Ecclesiastical 
Courts that the right to a grant of administitition to the effects 
of an intestate follows the right to the property in them.y It 
seems to follow, then, that the persons entitled under the 
Statute of Distribution are the persons entitled to administra- 
tion under the Statutes of Administration. Modem cases, 
however, seem to have fully established that the construction 
of the Statute of Distribution, as to the proximity of degrees 
of kindred at least, shall be according to the rules of the civil 
law.* 

In the mode of computing proximity of kindred for the 
purpose of deriving the right to administration, several remark- 
able differences may be observed, with reference to the cor- 
responding rule of the common law, respecting succession of 
inheritance. 

1st Relatione by the father's side and the mother's side, are 
in equal degree of kindred ; and, therefore, equally entitleid to 
administration : for, in this respect, dignity of blood gives no 
preference. Hence it may happen that relations are distant 
from the intestate by an equal number of degrees, and equally 
entitled to the administration of his effects, who ai'e no relations 
at all to each other, sup, p. 72. 

^nd. The half blood is admitted to administration as well as 
the whole.* The Master of the Rolls then stated it as the set- 
tled practice of the Ecclesiastical Court that, under the Statute 
of Distribution, *> brothers and sisters of the half blood of an in- 
testate are equally entitled with brothers and sisters of the whole 



r Jones v. Beytagh, 3 Phillim. goods of Gilh 1 Hagg. 341. 

g35. » Thomas v. Ketteriche, 1 Ves. 

• In the goods of Barker, 1 sen. 333 ; Lloyd v. Zenchf 2 Ves. 

Curt. 592. sen. 214; Wallis v. Hodson, 2 

t In the goods of Radnallj 2 Atk 117; Lock v. Lake, 2 Cas. 

Add. 232. temp. Lee, 420. 

^ Brenchley v. Lynn, 2 Rob. ^ Jessopp v. Watson, 1 Myl. & 

470. K. 665 ; Burnett v. Mann, lb, cit, 

» Pt. I., Bk. 5, cap. 2. »> 22 & 23 Car. II. c. 10, and 

1 By Sir John NichoU, In the 1 Jac. II. c. 17. 
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blood to share with their moth^, after the death of the intestate's 
father, in the personal property of the intestate, dying without 
wife or children ; for the half blood are kindred of the intestate, 
and have been excluded from the inheritance of land only on 
fendai reasons. Therefore, the brother of the half blood shall 
exclude the uncle of the whole blood,^ and the Ordinary might 

rt administration to the sister of the half or the brother of 
virhole blood at his discretion .^^ But, although, when the 
contest for an administration is between two persons in eqnal 
degree of the whole blood, the general rule has been to grant it 
to that person in whom the majority of those entitled to distri- 
bution concur,* yet that rule does not hold when the contest 
is between one of the whole blood and one of the half blood, 
ibr in that case the whole blood is preferable, in the grant ox 
administration, to the half blood, thoueh the majority of in- 
terests concur in selecting the latter, unless material objeetioBS 
can be shown against him of the whole blood/ 

8rd. As younger children must stand in the same degree of 
kindred as the eldest, primogeniture can give no ri^ht to pre- 
ference in the grant of administration, so as to weigh against 
the wish of the majority of interests ; yet if things are precisely 
equal— if the scale is exactly poised, the circumstance of primo- 
geniture as between brothers will incline the balance ;r as be- 
tween sisters this advantage has no weight against the majority 
'of interests.** 

4th. The right to administration will follow the proximity of 
kindred, though ascendant ; and, therefore, when a child dies 
intestate, without wife or chilcL leaving a fkther, the father is 
entitled to the administration of^ the personal effects of the in- 
testate as next of kin, exclusive of all others.' Indeed, anciently, 
that is, in the reign of Henrv I., a surviving father could have 
taken even the real estate of his deceased child.'' But this law 
of succession was altered soon afterwards; for we find by 
Glanville, that in the time of King Henry II. the father could 
not take the real estate of his deceased child, the inheritance 
being then carried over to the collateral line. And it was sub- 
sequently held an inviolable maxim, that an inheritance could 
not ascend. This alteration of the law never extended, how- 
ever, to the personal estate.' And now by stat. 3 & 4 W31. IV. 
c. 106, s. 6, every lineal ancestor shall be capable of being heir 
to any of his issue. So with respect to the mother, if a child 
dies intestate without a wife, child, or father, the mother is en- 
tided to administration ; and, before the Statute of Distribution, 
she could claim as next of kin the whole personal estate ; but 

under that statute every brother and sister has an equal share 

■ ■ 1 11 I ■ . 

« CollingwoodY.Pace,lYen.t[, ^ Coppin v. Dillon, 4 Haffg. 

424. S76. 

^' Hill Y. Bird, Sty. iO% ^ Ratclift cate, 3 Co. 40; 

' Williamsy.Wilkitu,2J?liiaixa. Collingwood v. Pace, I Ventr. 

100. 414. 

' Mercer v. Morkmd, 2 Cas. ^ Slaekbcrough v. Davis, 1 P. 

temp. Lee, 499. Wms. 50. 

ff Warwick v. Greville, I Phil* ^ 1 P. Wms. 51. 
lim. 125. 
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with^ her. Agftin, if a man dies intestate^ leaving no nearer 
relations than a grandfather or grandmother, and an uncle 
or aunty the erandfather or grandmother being in the second 
degree, though ascendant, wfll be entitled to administration to 
the exclusion of the uncle or aunt, who are related only in the 
third degree. ■" So a great-grandmother is equally entitled 
with an aunt.'* 

Though the ecclesiastical law of England, however, acknow- 
ledged we rights of ascendants generally, yet it did not recog- 
nize them to the extent of the civil law, according to which| 
ascendants, of whatever degree, are preferred before all col- 
laterals except in case of brothers and sisters. But our law 
prefers the next of kin, though collateral, to one, who, though 
iiDeal, is more remote.** 

5th. With respect to the rieht to administration, those in 
equal degree were equally entitled, subject to the discretionary 
election of the Ordinary, whether males or females.^ 

It remains to notice certain exceptions to the rule of com- 
putation above stated, of the proximity of kindred and conse- 
quent right to administration. 

^ Ist. The parents of an intestate arc as near akin to him as 
his children, for they are both in the first degree ; but, by our 
law, children are allowed the preference.^ But by ihia pre- 
ference, it is not to be understood that they are not considered 
as perfectly equal in degree of proximity,' so also are their 
lineal descendants to the remotest degree.* 

2nd. Where the nearest relations, according to the above 
computations, are a grandfather or grandmother and brothers 
or sisters of the intestate, although these are all related in the 
second degree, yet the latter are entitled to the administi-ation 
to the exclusion of the former.' 

To recapitulate; In the first place the children and their 
lineal descendants to the remotest degree and, on failure of 
the children, the parents of the deceased are entitled to the 
administration ; then follow brothers and sisters, then grand- 
&thers and grandmothers, then uncles or nephews, great-grand- 
&thers and ^eat-grandmothers, and lastly, cousins." 

The practice of the Ecclesiastical Court has been to prefer a 
sole to a joint administration, and never to force a joint one ; 
and in modem practice, the election of the judge has been in 



■ Mentney v. Petty, Free. 
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Lord Raym. 684; Woodrof v. 
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1055;) Lhyd v. Zenehy 2 Tea. 
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favour of the widow under ordinary circumstances.^ But the 
court has always held that the widow may be set aside, and 
administration granted to the next of kin on good cause : for 
instance, if she has barred herself of all interest in her hus- 
band's personal estate by her marriage settlement,^ or where 
she is a lunatic," or where she has eloped from her husband or 
cohabited in his lifetime with another man,* or has lived sepa- 
rate from her husband.** But the circumstance of the wife 
having married again is no valid objection.^ However, if the 
deceased left children, one of whom, supported by the rest, 
applies for administration, the second marriage might induce 
the court to prefer the child.** 

Whenever the court thinks fit to exercise the power given by 
this section, the fact should be made plainly to appear in the 
oath of the administrator, in the letters of administration, and 
in the administration bond. 

The preparation of this grant occasionally requires great 
nicety.® 

Where the next of kin of an intestate lived in Sydney, in 
New South Wales, at the time of the sudden death of intestate, 
and the property required immediate attention, letters of admi- 
nistration were granted to the father-in-law of the next of kin 
for the benefit of the next of kin, until he should apply for 
administration ; the father-in-law giving security and filing an 
inventory.' 

Administration of the efiects of an intestate was granted to 
the executor of one next of kin to the deceased, the other next 
of kin having renounced, upon proof of citation of the other 
next of kin, to accept or refuse, or to show cause why such 
administration should not be granted to such executor, and 
upon proof of the due execution and return of the citation with 
an afiidavit of service.' 

This section gives power to the court to grant administration 
with the will annexed to the nominees of an executor appointed 
by a power under the will. The court will require proof of the 
appointment.** So where certain trustees were the universal 
legatees in trust.* 

Limited grants of doubtful validity made by the old courts 
are confirmed by this act See inf, ss. 86, 88. 
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LXXIV. The proyisions of an Act passed in the mgm. s, e. 
thirty-eighth year of his late majesty King George the toadminu- 
Third, chapter eighty-seven, shall apply (in like manner) 
to all cases where letters of administration have been 
granted, and the person to whom such administration shall 
have been granted shall be out of the jurisdiction of her 
Majesty's courts of law and equity. 

The Ecclesiastical Coorts had always the power, before pro^ 
bate, of granting a limited administration, durante absentid,^ 
bat not so when probate had been once granted and the exe- 
cutor gone abroad. It was to this latter case that the statute 
referred to applied. By the 98 Geo. III. c. 87, where twelve 
months had expured from the testator's decease, and the exe- 
cutor, to whom pirobate had been granted, was then residing 
out of the jurisdiction of the courts of law or equity, the Eccle- 
siastical Court was empowered, on the application of a creditor, 
next of kin, or legatee, grounded on an affidavit in conformity 
with the statute, to grant a special administration (of which 
also the form is set out in the statute) on f^five shilling stamp. 

Thus, where A., appointed executor, proved the wiU, and re- 
tired into Scotland, or otherwise out of the jurisdiction of the 
court,' and there were proceedings pending in Chancery, but 
Tiot othertpise,^ the object of the statute was to provide a method 
for proceeding in the courts of this country while the executor 
remained out of the jurisdiction, and to carry their decrees into 
effect, so that a suit, so instituted, was not to evade on the 
return of the executor, but to go on, he being made a party, 
and then the temporary administrator might account, have his 
costs, and be discharged.** The power of granting a special 
administration is, under this section, given to the court in cases 
where letters of administration have been ^nted, and the 
grantee resides for twelve months out of the jurisdiction of the 
court 

Under this act of Geo. III. it has been decided that payments 
made to such temporary administrator after the return, are good 
if the party paying had no notice of the return.*' On the return 
the temporary administrator is declared to have ceased and ex- 
pired.p 

The authority of an administrator thus appointed does not 
become void upon the death of such executor, but only void- 
able.i 

When the executor or administrator thus appointed dies, and 
a person takes out administration as next of km to the original 

^ iS7a/«r V. ifay, 2 Lord Raym. • Walker ▼. Woolastan, 2 P. 

1071. Wms. 580; Gate v. Hedges, 1 

*■ Ha$may v. Taynton, 2 Add. Lutw. 342, lb. cit. 

505. P Jn the goods of Cassidffy 4 

» In the goods of Dams, 2 Hagg. 360. 

Hagg. 79. 4 TaynUm v. Hamiay, 3 Bos. 

" Rairford v. TayTOon, 7 Yes. & P. 26. 
460. 
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testator, the Coort of Equity will pat in end to the authority 
of the special administrator/ 

Both this act, however, and the act of Geo. III. CLPplied only 
to cases where there are proceedings in Chancery. Tnis defect 
has been amended,* and there is now no need tliat there should 
be any proceedings in Chancery to authorize .the Court of Pro- 
bate in granting such an administration, and the language of 
the grant, prescribed by the statute of George, may be utered so 
as to make it apply to grants made under uaa act. 
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Revocation op Grants. 

LXXY. After any grant of administration, no person 
shall have power to sue or prosecute any suit, or other- 
wise act as executor of the deceased, as to the personal 
estate comprised in or afiPected by such grant of adminis- 
tration, until such administration shall haye been recalled 
or revoked. * 

Where a grant has been made, whether of probate or of letters 
of administration, and another person then intermeddles with 
the goods of the deceased^ the person so intermeddling does not 
become an executor de son torty because there exists a legal 
personal representative ; such intermeddler is liable to be sued 
as a trespasser.' It would appear, however, that if an action 
of trespass be brought against him by the lawful representatives 
of the deceased, he may give in evidence^ in mitio^tion of da- 
mages, payments made by him, which the lawful executor or 
administrator would have been bound to make." He cannot, 
however, in answer to such an action, plead payment of debts, 
&c., to the value of the assets, or that he has given the goods in 
satisfaction of the debts.^ 

No grant can be revoked by a district registrar, even with 
the consent of the parties interested. All applications for such 
revocation mast be made to the principal registry. 

The court will revoke a grant— 1st, when it Is shown to 
have been made on mistaken promises ; 2ndly, when it is shown 
to be inefficient.^ 

If the will has been proved in solemn form (stqj, p. 91), the 
executors cannot again, under ordinary circumstances, be put 
on the proof of it ; but if fhiud can be shown or if a later will 
be set up, then the parties having interest under such will may 
again cite the executor with the view of obtaining revocation 
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of the probate. Where probate of a testamentaiy paper in the 
nature of a codicil, wa« taken bj consent in common form, it 
was held, that it conld not afterwards be revoked solely on the 
ground diat the conditions upon which such consent was ob- 
tained had not been complied with.' 

Administration may be revoked where the grant has been 
obtained in an irregular manner, or where a next of kin, to 
whom it has been committed, becomes non compoi^ or other- 
wise incapable,* or, it has been said, if be becomes resident 
abroad ;* or if it has been made to one not next of kin,^ or to 
a creditor before the renunciation of the next of kin, or if the 
next of kin, at the time of the death of the intestate, was in- 
capable and afterwards becomes capable/ 

The court cannot, however, revoke a erant on the eround of 
abuse/ nor on account of the omission oy an administrator to 
bring in an inventorv or account* If an administratioB has 
been properly granted, it cannot be revoked except on strouff 
grounds,' even on the application of the administrator himself 
and although he has not intermeddled with the goods. 

Where probate had been oranted to the brother of an officer 
who had oeen left for dead on the field of Comfia, and re- 
ported in the despatches of Sir John Hope as killed, the 
ori^al will, witn the probate, being first cancelled, was 
dekvered ont of the registry to tiiis supposed dead man on his 
personal appearance b^ore the court' 

LXXVI. Where before the rerocation of any tempo- Bcroeirtkm 
my .dmiD»t»tion any pR>oeeding> at law or in eqmty ^^^TS 
haye been oommeDced by or agminst any administrator £SLM«r 
80 appointed, the coort in' which snch proceedioga are 
pending may order that a foggertion be made npon the 
record of the revocation of such administration, and of 
the grant of probate or administration which shall have 
been made consequent therenpoi^ and that the prooeedingji 
shall be continued in the name of the new executor or 
administrator, in like manner as if the proceeding had 
been originally commenced by or against such new exe- 
cutor or administrator^ but subject to snch conditions and 
fariatioiiSy if any, as snch court may direct. 

This section is similar to that in the Common Law Procedure 

7 mdud V. Atkem, 2 Moore, Hm» 3 Phillim. 33. 

P. C. C. 83. ' Thomas v. Butler, 1 Vent 

• Qfiev V. Bed, 1 Sid. 3721 219. 

» Bac Abr. 966. • mUv. Bird, Sty. 102. 
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Act, 1852 (15 & 16 Vict c. 76, b. 135), framed to meet the 
event of death of a jilsljiiiff pendente lite. For the purpose of 
carrying out the provisions of that act, it is enacted by the 
Common Law Procedure Act, 1854 (17 & 18 Vict. c. 125, 
8. 92), that when an action, in which the proceedings may be 
so revised or continued, has so abated, the defendant may apply 
by summons to compel the plaintiff to proceed. 

Heretofore, if an action was brought by an administrator 
and, while it was pending, administration was committed to 
another, the writ abated.^ 

LXXVII. Where any probate or administration is 
revoked under this Act, all payments bond fide made to 
any executor or administrator under such probate or 
administration, before the revocation thereof, shall be a 
legal discharge to the person making the same ; and the 
executor or administrator who shall have acted under any 
such revoked probate or administration may retain and 
reimburse himself in respect of any payments made by 
him which the person to whom probate or administra- 
tion shall be afterwards granted might have lawfully 
made. 

LXXYIII. All persons and corporations making or 
permitting to be made any payment or transfer bond fide, 
upon any probate or letters of administration granted in 
respect of the estate of any 'deceased person under the 
authority of this Act, shall be indemnified and protected 
in so doing, notwithstanding any defect or circumstance 
whatsoever affecting the validity of such probate or letters 
of administration. 

The distinction, to which attention has been drawn above, 
between grants which are void and such as are merely voidable, 
becomes now practically of less importance ; the only question 
which will arise now in the case of mesne acts of an executor 
or administrator will be, whether the payments made and acts 
done were bond fide. Before the passing of this act, the mesne 
acts of an executor or administrator, done between the grant 
and its revocation, were of no validity where the grant was 
void : such are grants of letters of administration on the con- 
cealment of a will that afterwards appeared ; grants obtained 
by fraud ; and, generally, grants made in derogation of the 
rights of an executor. All lawful mesne acts, however, have 
always been considered valid where the grant was merely void- 
able : such are grants of administration made to a person not 
next of kin, or non voeatU jure vocandis ^ and, generally, 
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grants made only in derogation of the right of the next of kin 
or the residuary legatee. 

On this subject, see farther Wms. Ex. &; Adm. Pt. I., Bk.VI., 
C.2. 



Renunciation. 

LXXIX. Where any person, after the coinmencemeDt Rightiofan 
of this Act, renounces probate of the will of which he is nounti^V^ 
appointed executor or one of the executors, the rights of S^eu^he 
such person in respect of the executorship shall wholly sam^^i^^ 
cease, and the representation to the testator and the ^^^ 
administration of his effects shall and may, without any 
further renunciation, go, devolve, and be committed in 
like manner as if such person had not been appointed 
executor. 

Under this section, an executor renouncing probate, for ever 
waives his claim, and in the case of his surviving those execu- 
tors who proved, the chain of executorship is carried on through 
such last surviving executor. The name of a renunciant is 
now, in fact, utterly expunged from the will. By the 16th sec- 
tion of the Amending Act (21 & 22 Vict. c. 06) where an executor 
dies without having taken out probate, or where he does not 
appear to a citatiun, his right in respect of such executorship 
shall wholly cease, and the administration of the testator's effects 
proceed as if such person had never been appointed. 

Renunciation may also take place before a commissioner, 
either personally or by proxy, the executor making oath or 
affirmation, or handing in an affidavit that he has not inter- 
meddled, and will not intermeddle.* A renunciation may also 
be by non-appearance to a citation. When an executor has in- 
termeddled, he cannot renounce.*^ A renunciation once made 
cannot be retracted from.' 



Administration Bonds. 

LXXX. So much of an Act passed in the twenty-first suntieBto 
year of King Henry the Eighth, chapter five, and of an ^?*£^Sr 
Act passed in the twenty-second and twenty-third years 
of King Charles the Second, chapter ten, and of an Act 

* Long and anothtr v. Sffmet 3 Phillim. 579. 

mtd another, 8 Hagg. 776. ^ West and another v. Willd^, 

^ Haywood v. Bridget, cited in 8 Phillim. 374. 
Jackton and another v. Whitehead^ 
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passed in the first year of King James the Second, 
chapter seventeen, as requires any surety, bond or other 
security, to be taken from a person to whom administra- 
tion shall be committed, shall be repealed. 

The Act 25 Hen. YIII. c. 6, s. 8, dii«cted the Ordinary " to 
grant administration, &c., taking Burety of him or them to whom 
should be made such commission for the true ministration of the 
ffoods, chattels and debts which he or they should be so au- 
3ioiized to administer." The Act 22 Ic 23 Car. II. (made per- 
petual by the 1 Jac II. c. 17) commonly called The Statute of 
JDistributianSf gave the form of the administration bond to be 
taken by the Ordinary, which has, mutatis mutamUs, been fol- 
lowed in the forms prescribed nnder this act (App. Fonn.) 

It is to be noticed that these acts are only repealed so fa^ as 
their requirements of sureties in aZZ cases goes, such a requirement 
being now within the discretion of the judge or registrar; there 
is the exception also of certain cases within the proviso of sectioa 
81, in which it will not be necessary to give any security. 

Bonds eiven before January 11, 1858, remam in force, as if 
given to the judge of the Court of Probate.*^ 

Persons to LXXXI. Evcry person to whom any erant of ad- 

whom graat • , • » •■ , 

ofadmiau- ministration shall be committed shall give bond to the 
be committed ludee of the Court of Probate to enure for the benefit of 
bond.^ ^^ the judge for the time being, and, if the Court of Probate 
or (in the case of a grant from the district registry) the 
district registrar shall require, with one or more sure^ or 
sureties, conditioned for duly collecting, getting in, and 
administering the personal estate of the deceased, which 
bond shall be in such form as the judge shall from time 
to time by any general or special order direct : provided 
that it shall not be necessary for the solicitor for the 
affairs of the Treasury or the solicitor of the Duchy of 
Lancaster applying for or obtaining administration to the 
use or benefit of her Majesty to give any such bond as 
aforesaid. 
Penalty on LXXXII. Such bond shall be in a penalty of double 
the amount under which the estate and effects of the de- 
ceased shall be sworn, unless the court or district regis- 
trar, as the case may be, shall in any case think fit to 
direct the same to be reduced, in which case it shall be 
lawful for the court or district registrar so to do, and the 
court or district registrar may also direct that more bonds 
than one shall be given, so as to limit the liability of any 
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surety to such amount as the court or district registrar 
shall think reasonable. 

Where the solicitor for the Treasury takes the administratioit 
on behalf of the crown, as in the case of a bastard bachelor or 
spinster intestate or of a person having no known relatives^ th^ 
administration bond had oeen already dispensed with.^ 

In all cases of limited or special administration, two sureties 
are to be reauired, and the bond is to be given in double the 
amount of tne property. 

A husband takmg administration to his wife enters into a 
bond with one surety only." So, where the estate is bond fide 
under the value of 502. 

If the administrator be ont of the jurisdiction, the sureties 
must be resident within it" 

Under certain special circumstances the court, in granting 
administration to a foreigner, will accept as sureties foreigners, 
" out of its reach and control ;'' the circumstances must, now- 
ever, be very special to justify it in doing so.^ 

When, on an administration granted pendente mmore atatej 
the minor on coming of age takes upon himself the administraF- 
tion, he is obliged to give the same security that the adminis- 
trator did in the first instance. 

The justification of sureties may be before a person autho* 
rized under the act to administer oaths, in the prescribed form.P 

The calling for justification of sureties to the adminstration 
bond has been in the discretion of the court according to the 
circumstances of each case ; except that there has been one 
general rule that, where there has not been a personal service 
on the party or parties having the prior claim to the grant, 
justification of sureties has been required.^ 

Where the application that the sureties mi^ht be directed to 
iustify was made on behalf of a next of kin, the court felt 
bound to grant it ; but it may be sufficient for the sureties to 
justify in respect of the share of the party excluded from the 
administration/ 

Where administration cum tettamento amuxo was granted to 
the next of kin on the ground of there being no executor of 
residuary legatee who survived the testator, the party who had 
unsuccessfufly claimed the administration derivatively from the 
residuary legatee, prated that ihe sureties to the administration 
bond of the next of km might be compelled to justify ', but the 
court rejected the application as contrary to the established 
practice.* 

It was the practice of the Prerogative Court not to allow 
separate bonds.' In a case in which the court had decreed a 
general grant, but, under the spe<^ circumstances of the case, 

— ^-^^— ^— ^"— — 

^ 15 & 16 Vict c. 8, 8. 2. 4 8 Hagg. 194, note (a). 

■ Re Noelt 4 Hagg. 204. * Coppin v. IHUon, 4 Hagg. 

" In the goods rf O'Byrne, 1 876. 

Hagg. 816. • Taylor v. DIplock, 2 Phillim. 

^ Cambiaior, Negrotto, 2 Add. 280. 

489. ' Howell v. Metcalf and anoGter, 

P App. N. C, Form 19. 2 Add. 848. 
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repaired die soreties to justify only as to part of the property, 
this the sureties were v^illin? to do, hut were unwilling to suh- 
ject themselves to the usual penalty under the common hond, 
the court held that it could not allow separate bonds, so that 
other securities than those that had justified in the requisite 
amount should enter into the common administration bond in 
the double amount of the whole property. By the power given 
by the latter part of sect. 82, the court or district registrar may 
now take separate bonds each in such amount as snail appear 
reasonable or making up in thfe whole the requisite amount. 

Where the administratrix was solely entitled to the person- 
alty of deceased, the court reduced the penalty to double the 
amount of the debts.^ 

On the death of the obligee, the bond is to his successors,* 
and by this section it enures for the benefit of the judge of the 
Court of Probate for the time being. 

For the additional clauses required in the bond on an admi- 
nistration granted pendente Ute, see sup. s. 70, note, p. 100. 

Administration bonds must be attested by an officer of the 
principal registry, by a district registrar, or by a person autho- 
rized under this and the amending act to administer oaths, and 
may not in any case be attested by the proctor, solicitor, 
attorney or agent of the party who executes them. If the 
signature of the person taking out administration be executed 
in a district registry, it must be attested by the person adminis- 
tering the oath ; if in the principal registry, it may be attested 
either by him or by the proper clerk in the registry .' 

For forms of administration bonds, justification of sureties, 
&C., see Appendix. 

The bond is conditioned {inter aUa) to exhibit an inventory. 
This may be called for at any time> by a person interested m 
the estate ; a certain limitation has, however, been allowed.* 

Under what circumstances the court requires an inventory, 
see sup. pp. 27, 29. 

. The stamps upon administration bonds are regulated by 
stats. 65 Geo. III. c. 114 and 13 & 14 Vict. c. 97, ss. 2, 3. 

The following memoranda of the practice with regard to 
bonds, in obtaining administration with or without ue will 
annexed, may be of use to the practitioner : — 

Practice with regard to bonds, — Where a married woman is 
administratrix, it is not the practice for her husband to be joined 
in the oath or affidavit with her, nor for her to be joined in the 
bond with him and the sureties. 

In the conditional part of the bond the relationship of the 
intended administrator to the deceased, and his or her interest 
under the will, should be inserted as well as the full description 
of the deceased as it appears in the other papers, and also the 
date of death.** 

" In the goods of Gent, 27 L. J., * Jickling v. Bircham and an^ 

P. & M. 37, S, C. other, 2 Notes of Cas. 463. 

« Sw. & Tr. 54. »» Burgess v. Marriott, S Curt. 

7 Howley v. Knight, 19 L. J., 426 ; Ritchie v. Rees, 1 Add. 144 ; 

Q. B. 3. Bowles v. Harvey, 4 Hagg. 241 ; 

' Amended Rules, N. C. 4. Scurrah v. Scurrah, 2 Curt. 919. 
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The penal sum in bonds and the stamps thereon are as 
follows : — 
Where the effects are sworn under the value of 

£60 the penalty of £50 and the stamp 28. 6d, 
100 „ 160 „ 68, 

200 „ 200 „ 108. 

800 „ 800 „ 168. 

If the effects are sworn under any sum over 8002., the 
penalty in the bond must still be double the sum sworn under, 
and the stamp 11, 

For seals, common wafers may be used with a portion of the 
paper turned over upon them and impressed. Gummed wafers 
and sealing-wax occasionally fall off and are therefore objec- 
tionable, not only for bonds but also for proxies. 

LXXXIII. The court may, on application made on power of 
motion or petition in a summary way, and on being sign bond, 
satisfied that the condition of any such bond has been 
broken, order one of the registrars of the court to assign 
the same to some person, to be named in such order, and 
such person, his executors or administrators, shall there- 
upon be entitled to sue on the said bond, in his own name, . 
both at law and in equity, as if the same had been 
originally given to him instead of to the judge of the 
court, and shall be entitled to recover thereon as trustee 
for all persons interested the full amount recoverable 
in respect of any breach of the condition of the said 
bond. 

The not delivering a true and perfect inventory is a breach of 
the condition.^ 

So, the not making a just and true account.^ 

So, the conversion by an administrator of the effects of the 
deceased to his own use, so that they are entirely lost to the 
estate.® 

Not so, however, the non-payment of a creditor's debt;' nor 
the neglect or refusal to distribute the surplus of the effects 
amonest the next of kin, unless there has been a decree.^ 

If tne bond becomes forfeited suit cannot be brought upon it 
without the order of the judge of the Court of Probate.^ If the 
court declines making an oraer without cause, it is submitted 



c Greennde v. Benton, 3 Atk. 1 Salk. 816. 

262. ' Ahp. of Canterbury v. RoherU 

' Ahp. rf Canterbury v. WillUy son, 1 C. & M. 690 ; Same v. Tap^ 

1 Salk. 172, 315. fen, 8 B. & C. 161. 

" Abp. qf Canterbury v. Robert' ^ Howley v. Knight, 19 L. J., 

ton,lC.kM.7n, Q.B.3. 



n, X v>. Ob ax. f xx. 

' Jbp. qf Canterbury v. Willis, 
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that the woper way will be to woceed b^ numdamus,^ For the 
coarse of practice in the old Ecclesiastical Courts, see Young 
y. SheUon^ 

A creditor has a risht ex debiio juatiUm^ as well as the next 
of kin, to sue upon toe bond;' and either of these, or the le- 
gatee, may now, upon assi^ment to him of the bond, sue in 
the name of the obligee without any suit or citati<Niy as if he 
had been the ori^al obligee. 

In the case ot a bond given to the Bishop of Chester before 
the Court of Probate came into existence, the learned judge pf 
the court doubted his jurisdiction. He ordered the registrar, 
howeyer, to a8si|^ the bond, leaving it to the assignee to do 
what he eoold with it in a eourt of law." 



Suits commenced in Extinct Courts. 
Poidinf LXXXIV. All suits, whether original or by way of 

■nits trans- ,1.1 1 a t . * 1 ii 1 

feiied to appeal^ which at the commencement of this Act shall be 
bate. pending in any court in England respecting any grant of 

probate or administration, shall be transferred, with all 
the proceedings therein, to the Court of Probate, there to 
be dealt with and decided according to the rules and 
practice of the said court, except so far as such court may 
think it expedient to adopt, for the purposes of such 
transferred suits or any of them, the rules or practice of 
the court in which the same shall have been pending, to 
which end the Court of Probate shall, for the purposes 
of such suits, have all the jurisdiction, power, and au- 
thority possessed by the court from which such suit shall 
Not to apply be transferred; but this enactment shall not apply to 

to appeals * * » 

pend&g be- proceedings by way of appeal pending before her Majesty 
Mi^estyin in couucil, which proceedings shall be carried on and 
prosecuted in the same manner in all respects as if this 
Act had not passed ; and every person who if this Act 
had not passed might have appealed to her Majesty in 
council against any proceeding, decree or sentence of 
any court respecting the grant of any probate or adminis- 



' Howley v. Knighii 19 L. J., qf Canterbury v. Robertton, M^ 
Q. B. 3. » young V. Ox/ey, 27 L. J., 

k 3 Hagg. 780. P. & M. 30. 
> GreetuMe v. Benson, and Abp. 
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tration, may, notwithttaiiding tbis Aet, apped to her 
Majesty in conncil against snch proceeding, decree or 
sentence : provided also, that her Majesty in conndl may 
remit to the Court of Probate any canse or proceeding 
pending by way of appeal as afiMresaid, or to be brought 
before her Majesty in council upon appeal as aforesaid, 
with such directions as the justice of die case may 
require. 

" A tait, eommenoed ander the old tyftem. is to be continued 
under the old system in the sew couft, nnJeit for any special 
reasons/' " 

Quare, whether an affidarit sworn under a requisition Issu- 
ing out of the old eoart is transferred^ so that it nay be used in 
the Court of Probate.^" 

Where proxies of renunciation had been sent ovt to India in 
the old form and returned subsequeutly to the order in conncil, 
coBpled with a deed for ibe satisfaction of the Conrt of Chan- 
cery ; it was held that, tDiih the dud, this was sufficient^ and 
administration was granted.^ 

Where in a proceeding, commenced in one of the old coorts, 
an appearance had been put in hot no answer, it was held to be 
a new suit and not a transferred one.4 



Jui>aMENT8 07 ExTmCT CoURTS. 

LXXXy . ProTided, that if at the commencement of Fow«r to 
this Act any cause which would be transferred to the iutSSi^um* 
Court of Probate under the enactment hereinbefore con- to d«Mv«r 
tained shall hare been heard before any judge huTing ^tii? ^^' 
jurisdiction in relation to such cause before the commence- 
ment of this Acty and shall be standing for judgment, 
such judge may, at any time within six wedu after the 
commencement of this Act, giro in to one of the regis- 
trars of the court a written judgment thereon, signed by 
him> and a decree or order, as the case may require, shall 
be drawn up in pursuance of such judgment; and erery 
such decree or order shall hare the same force and effect 
as if it had been drawn up in pursuance of a judgment of 

■ Drake and another v. Morgan, 28th, 185S. 

27 L. i^ P. Sr M. 1. 4 Frsenum w. Btmm, 27 L. J^ 

• H the goods qf BedwtU, 27 P. & lA. 14. See also H th$ 

L. Jm p. kllL, 8. goodt rf SidweU, 27 L. J., P. k 

9 In the goods rfGresnway, Zeau if « S. 
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the Court of Probate on the day on which the same shall 

so be delivered to the registrar, and shall be subject to 

appeal under this Act. 

Void and LXXXV I. All sTonts of probates and administrations 

bates and: made before the commencement of this Act, which may 

administra- _ « 

tkDi. be void or voidable by reason only that the courts from 

which respectively the same were obtained had not juris- 
diction to make such grants, shall be as valid as if the 
same had been obtained from courts entitled to make 
such grants : provided, that any such grants of probate 
or administration shall not be made valid by this Act 
when the same shall before the commencement of this 
Act have been revoked or determined by any court of 
competent jurisdiction to have been void ; nor shall this 
Act prejudice or affect any proceedings pending at the 
time of the passing of this Act in which the validity of 
any such probate or administration shall be in question : 
If the result of such proceeding shall be to invalidate the 
same, such probate or administration shall not be ren- 
dered valid by this Act ; and if such proceedings abate or 
become defective by reason of the death of any party, any 
person who but for this Act would have any right by 
reason of the invalidity of such probate or administration 
shall retain such right, and may commence proceedings 
for enforcing the same within six calendar months after 
the death of such party. 

The effect of this section is to confirm and render valid those 
limited grants of the old courts which would have been void 
from a defect in jurisdiction, so far as concerns the property 
over which the court, making the grant, had jurisdiction. 

Probates and LXXXYII. Legal grants of probate and adminis- 
tions granted tratiou made before the commencement of this Act, and 
act^raies' grants of probate and administration made legal by this 
into opera- j^^^^ ^^^^l have the same force and effect as if they had 

been granted under this Act, but in every such case there 
shall be due and payable to her Majesty such further 
stamp duty, if any, as would have been chargeable on 
any probate or administration which but for this Act 
would or ought to have been obtained in respect of the 
personal estate not covered by the grant; and all inven- 
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tones and accounts in respect thereof shall be returnable 
io the Court of Chancery, and all bonds taken in respect 
thereof may be enforced by or under the authority of the 
Court of Chancery, at the discretion of the court. 

Where the will had been proved in the province of Canter- 
bury for 7,000/., and 120/. stamp duty paid upon it, and after 
the issue of the order in council for tbe new court, it was dis- 
covered that about 600/. of the 7,000/. was in the province of 
Chester ; a motion, that the probate in the province of Canter- 
bury should be taken of goods out of the province as if issued 
under this act was granted, with an intimation that the extra 
duty on 600/. must be paid, and recovered, if possible, from 
Somerset House.' 

LXXXVIII. Provided that where any probate or Probate or 
administration has been granted before the commence- tionmayue 
ment of this Act, and the deceased had personal estate in pe^nai^ 
England not within the limits of the jurisdiction of the affecfed^by 
court by which the probate or administration was granted, ^mS"^" 
or otherwise not within the operation of the grant, it shall 
be lawful for the Court of Probate to grant probate or 
administration only in respect of such personal estate not 
covered by any former probate or administration, and 
such grant may be limited accordingly. 

The effect of this section, and of sect. 86, is to render valid 
(with very few exceptions) diocesan grants which would, before 
the coming into operation of this act, have been void by reason 
of bona notabiHa, In no case, however, will such a grant 
operate beyond the jurisdiction of the court from which it 
emanated; a further grant is, therefore, necessary in respect 
of personal estate situate out of such jurisdiction.* 



Transmission of Wills. 

LXXXIX. The acting judge and registrar of every Judges of 
court, and other person now haying jurisdiction to grant ciesiasticaT 

i_. 3 • ' . .* "1 'L'a'l Courts and 

probate or admmistration, and every person having the otben to 

custody of the documents and papers of or belonging to w5i8?2c*to 

such court or person, shall, upon receiving a requisition ^^® "s^^* 
for that purpose, under the seal of the Court of Probate, 

' In the goods of Freckleton, 27 ' In the goods of Elwell, I Sw. 

L. J., P. & M. 6; i9. C. 4 Jur., & Tr. 28. 
N. S. 124. 
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from a re^stmri and at the time and in the manner men- 
tioned in such requisition, transmit to the Court of Prc^ 
bate or to such other place as in such requisition shall be 
specified, all records^ wills, grants, probates, letters of 
administration, administration bonds, notes of administra- 
tion, court books, oalendars, deeds, processes, acts, pro- 
ceedings, writs, documents and everj other instrument 
relating exclusively or principallj to matters or causes 
testamentary, to be deposited and arranged in the registry 
of each district or in the principal r^stry, as the case 
may require, so as to be easy of reference, under the 
control and direction of the court. 

All grants of probate or administration will be foand either 
in the principal registry or in the registry of the district in 
which the deceased died, or, in cases of deaths before this act, 
ia the registry to which, in coni|diance with a requisition under 
thb section, they have removed. It is important to remember 
this, because by the 20th section of the Amending Act* all 
subsequent grants must be made in the same registry. By the 
same section, in the case of subsequent grants, no affidavit of 
abode is necessary. 

This section is^ construed by 21 & 22 Vict. c. 95, s. 27, to 
extend to all requisitions, whether for the transntissioa c^ one or 
more records, &c. 

The Treasury are authorized to pay any expenses connected 
with any removal required under the authority of this act, upon 
a certificate from the judge of the Court of Probate." 

Jen^tyfo' : XC. No judge, registrar or other person who shall 
wilfully refuse or neglect so to transmit such records, 
wills, grants, probates, letters of administration, admi- 
nistration bonds, notes of administration, court books, 
calendars, deeds, processes, acts, proceedings, writs, 
documents or any other instrument relating to matters or 
causes testamentary, shall be entitled to any compensation 
under this Act, and every judge, registrar or other person 
so refusing or neglecting shall be liable to a penalty of 
one hundred pounds, to be sued for and recovered, 
together with full costs of suit, in any of her Majesty's 
superior courts, by the registrars* 

t 21 & 22 Vict c 95. " 21 & 22 Vict. c. 95, s. 37. 
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Wills of Liyinq Persons. 

XCI. One or more safe and convenient depository or As to dm. 
depositories shall be provided, under the control and di- safe custody 
rections of the Court of Probate, for all such wills of of uving per- 
living persons as shall be deposited therein for safe cus- 
tody; and all persons may deposit their wills in such 
depository upon payment of such fees and under such 
r^ulations as the judge shall from time to time by any 
order direct. 

It is required by the keeper of the records in the principal re- 
^stry, of any person wishing to deposit his will for safe custody 
uiat he should attend in person, see his will enclosed in an en- 
velope and sealed, and that he should si^n, in the presence of 
one of Jthe registrars, a memorandum wntten thereon; a copy 
of that memorandum is handed to him upon payment of the ree 
of one guinea. 



Stamp Duties. 

XCII. Nothing in this Act contained shall affect the This act not 
stamp duties now by law payable upon probates and ad- stamp duties 
ministrations ; and all the clauses, provisions, rules, regu- and^Idmini*- 
lations and directions contained in any Act of Parliament ^^®°'' 
relating to the said duties, and to wills, probates of wills, 
and letters of administration, for securing the said duties, 
not superseded by or inconsistent with the express, pro- 
visions of this Act, shall be in full force, and shall be 
observedi applied, and put in execution for securing the 
duties payable on probates of wills and letters of ad- 
ministration granted under this Act, as if such duties had 
been granted by this Act, and the said clauses, provisions, 
rules and regulations relating thereto were herein repeated 
and specially enacted. 

The acts which Bx the stamp duties payable upon probates 
and administrations are the 55 Geo. 8, c. 184, and the 16 & 17 
Vict c. 51. The former of these fixes the duties proportioned 
to the amount of the property which alone came witiiin the 
jurisdiction of the old courts, viz. personalty ; the latter, the 
duties payable on succession to real property, which is now also 
the subject of probate. 

By iLe 55 Geo. 8, c. 184, the following stamp duties are im- 
posed on probates and letters of administration with the will 

o 
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StAMP i)0TIE8w 
annexed, and on letters of administration without the will an- 

Where the estate and efPects, for or in respect of which snch 
probate or letters of administration shall be granted, exclusiTe 
of what the deceased shall hav« beet possessed of, or entitled 
to, as a trustee for any other person or persons^ and not bene- 
ficially, shall be- 
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By Uus aot the probate of « will sad letten of 
to the effeetB of aay common eeaman, marine or eoMier, akdn ot* 
dying in actual service, are exempted from all stamp duties. 

By the d7th section of this act, any person administering any 
pmonal propnty without obtfuning probate or letters m ad«> 
ministration within six months after the decease, or within twa 
months after the termination of a suit, forfeits 100/. and 10 per 
cent, upon the amount of the stamp duty. 

Section 39 exempts from stamp duty the affidavit of the estate 
and eifeots of the deceased required by the previous section, 
and fixes a penalty of 50/. for select to send in such affi- 
davit 

For special affidavits respecting trast property when required 
for 4he tvansfer of stock, &g., see the 48 Geo. 9, e. 149» ss. 36, 
37- 

Sectioa 40 provides for the recovery of money from SomeneC 
House, where too high a stamp duty has been paid ; the appti* 
cation most, however, be made within six months after the 
mistake has beeti discovered ; and by sections 41, 42 and 43, 
provision is made for the opposite case where too little has been 
paid, with a penalty attached thereto, unless it shall be made 
clear to the stamp aaliiority that such deficient payment was 
ihe consequence of a misappropriation ; the commissicmefs afre 
net, however, to allow this additional stamp unless an additional 
security has been given to the court granting administration. 

Sections 45 to 49 provide ibr cases in whicn it is necessary fi>f 
the commissioiiers to give credit on a deposit with diem of the 
probate or letters so to be stamped. 

Section 50 gives directions concerning affidavits made by ex- 
eoators reading oat of England with regard to trust property. 

Sectioa 51 provides for a retom of duty on ph)bates, &c to 
be made in respect of debts payaUe out of the personal estate of 
idle deceased, provided that the same is claimed within three 
years after the d«ie of sach probate, kc. ; this time is extended, 
under peculiar circumstances, by the 5 & 6 Vict. c. 70, s. 33. 

By the 48 Geo. 3, c. 149, s. 35, probates, kc, are to be deemed 
yalid as to inut property, though the value thereof be not co- 
vered by the stamp duty. 

By the 39 & 40 Geo. 3, c. 72, s. 16, the commissioners are 
empowered to cancel useless grants, and to allow for the stamps, 
upon proof made to them that such grant has been taken out 
through inadvertence. 

The personal property of a testator, which, at the time of his 
death, is in « fore^n country, but whioh, alber his dealli, is 
brcru^&t into this country by the executor, is aot liable to 
du^.« 

|}o duty 18 payable on stock which is part of &e national 
^bt of a foreign stated' though it is mpaa goyemmoot bonds 



'' Attomey^General v. Dhtumd, 8 Bligh,44} 510,2 CI. & fin. 84. 
1 C. & J. 856; Jitomey- General 7 Ibid.; Pearte y. Pearm, $ 

V. Hope,! CM. &R. 580; AC, Sim. 430. 

o2 
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which are marketable securities within this realm, transferred 
by delivery only and not requiring any act whatever beyond the 
r^m to render a transfer valid.* 

As duty is not payable on real estate, but this comes within 
the Succession Duty Act,* so neither is it payable where there 
18 a direction in the will that the land is to be converted into 
money.*» 

As to the liability to probate duty of property devised under 
a general power, see Drake v. Attomet/- General,^ 

For the stamp duties payable on legacies and successions to 
personal estate upon intestacies, see stat. 55 Geo. 3, c. 184, and 
note the continuance, by sect. 8 of that act, of the powers of 
preceding acts, more especially of the 36 Geo. 3, c. 52. 

By the Succession Duty Act,^ real property, as well as per- 
sonal, is subjected to duties on its transfer by the death of the 
possessor, and for the purposes of that act leaseholds of any de- 
nomination are considered as real property. 

The regis- XCIII. The registrars of the Court of Probate shall, 

tmn to de- ® ' 

liver copies within such period as the judge shall direct after probate 
to the Com- of SLTkj Will or letters of administration shall have been 
Inland ^^ granted, deliver or cause to be delivered to the Commis- 
sioners of Inland Revenue, or their proper officer, the 
following documents respectively ; that is to say, in the 
case of a probate or administration with a will annexed a 
copy of the will and the original affidavit, and in the case 
of letters of administration without a will annexed such 
original affidavit, and in every case of letters of adminis- 
tration a copy or extract thereof, and in every case such 
certificate or note of the grant as the said commissioners 
may require. 



venue. 



Proctors hay act as Agents. 

Sections 8 & XCIY . Whercas by an Act passed in the fifty-third year 
c. 127, re-**' ' of King Georgc the Third, chapter one hundred and 
part M S) the twenty-scvcn, it is enacted, that if any proctor of any Ec- 
probate^ clcsiastical Court shall act as such, or permit his name to 
be used in any suit appertaining to the office of a proctor, or 



* Attorney-General y.Bwiwentt ^ 3la/«of> v. &<»//, 8 Beav. 368* 
4 M. & W. 171. « 10 CI. & Fin. 257. 

• 16 & 17 Vict. c. 51. * 16 & 17 Vict. c. 51, s. 1. 
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in obtaining probates of wills or letters of administration, 
for or on account or for the profit or benefit of any person 
not entitled to act as a proctor, or shall permit any such 
person to participate in such profit or benefit| such 
proctor shall be subject to certain penalties therein men- 
tioned ; and it is also therein further enacted, that if any 
person shall, in his own name, or in that of any other 
person, do or perform any act wbatever belonging to the 
office of a proctor in consideration of any gain, fee or 
reward, or with a view to participate in the benefit to be 
derived from the office, functions or practice of a proctor, 
without being admitted and enrolled, every such person 
shall be subject to certain other penalties therein men- 
tioned : be it enacted, nothing in the said Act contained 
shall prevent any proctor of the Court of Probate from 
acting as agent of any attorney or solicitor in relation to 
any matter testamentary, or from aUowing him to par- 
ticipate in the profits of and incident thereto. 

The section of the act referred to is sect 9, which inflicted a 
penalty of 50/. on any one exercising the duties of proctor, not 
oeing duly enrolled. 

The judge of the Court of Probate has the same power over 
proctors, attomies and solicitors practising in the court as any 
judges of the superior courts of law or equity have over per- 
sons practising therein as solicitors or attomies." 



Fees. 

XCV. The lord chancellor, with such assistance as is Fees to be 
hereinbefore provided as to rules and orders to be made mterg of 
in pursuance of this Act, shall, as soon as conveniently officerS^of ^^ 
may be after the passing of this Act, fix a table or tables co^^ 
of fees to be taken by the officers of the Court of Probate, 
and the proctors, solicitors and attomies practising therein, 
including the district registrars, and the proctors, soli- 
citors and attomies practising in district registries, and of 
fees to be taken by the officers of the county courts in 
respect of business under this Act, and of fees to be pay- 
able in respect of searches, inspection, and printed and 

• 21 &22yict.c. 95, 8.36. 
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other oepies of and eztreets from records, wilk and o^r 
docaraents in the custody or under the control of the 
Court of Prohate, and the judge of the Court of Pro- 
hate, with such concurrence as is hereinhefbre proTided m 
respect of the amendment of rules and orders, is hereh j 
empowered, fh>m time to tune after this Act shall come 
into operation, to add toy reduce, alter or amend such 
table or tables of fees as he maj see fit : prorided that 
such tables of fees and every alteration of the- same, 
except so far a» respeets the fees which are to be taken 
by district registrars, proctors and others, for their own 
remuneration and to their own use, shall be subjeet to 
the approval of the Commissioners of her Majesty^s Trea- 
sury ; and every such table of fees, and every addition, 
reduction, alteration or amendment to, in, or of the same, 
shall be published in the ''London Gkizette;*' and no 
other fees than those specified and allowed in such tables 
of fees shall be demanded or taken by such officers and 
proctors, solicitors and attomies. 

The subject of fees in the Ecclesiastical Court hath ever been 
a sore subject, and the Court of Probate appears, by the pre- 
sent judicious scale^ to have put matters in a better train than 
they ever have been firom the time when, as it is complained in 
the preamble of 31 Edw. 3, st 1, c. 4, — " The ministers of 
bishops and other ordinaries of holy church took of the people 
grievous and outrageous fine for the probate of testaments 
and the making of acquittances thereof.'' See also 21 Hen. B, 
c. 6. 



costa. 



Taxation" of Costs. 

TaxatioQ of XCVI. Tho biU of any proctor, attorney or solieitor, 
for any ftes, charges or disbursements in respect of any 
bnsinesa transacted in the Coort of Probate, whetbev con- 
tentious or otherwise^ or any matters connected therewith, 
shall, as well between proctor or attorney or solidAor and 
client as between party and party, be subject to taxation 
by aay one of the registrars of the said court, and the 
mode in which any sneh bill shall be referred lor taxatioH^ 
and by whom the costs of taxation shall be paid, shall be 
regulated by the rules and orders to be made under this 
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Act, and the certificate of ilie rogislrar of tke amount at 
which such bill is taxed shall be siilgect to appeal to tke 
judge of the said court. 

As some part of the proceeding* uader tiuB act, tib., ibe try- 
ing of an issae of hot nvMJber sed^ 8^ v\^ take plikce in one of 
the courts of common law, it may be uaefal to ^tate the practice 
in similar cases in the Courts of Chancery. When the bill of 
costs contahis charges for business dene in a court of law, it is 
usual for tbe Chantry taxing nias^r to sead a request to the. 
taxing ofl^cer at law to tax such charges, which he accordingly 
does, and such taxation is adopted and reported u^n by the 
Chancery taxing master. 

The taxing master w^l, in all cases^ be at liberty to certify 
specially an Y circumstances relatmg to the bill of costs or taxa- 
tion.' By the practice of the Court of Chancery a party dis- 
satisfied with the oftoer's taxation applies to the court by 
motion or petition, for an order to review the taxa^on. Sach 
motions and petitions are heard and determined upon the evi- 
dence which was brought befbre the taxing master, and no fur- 
ther evideaee is received upon the heaving thereof, unless the 
court otherwise directs ; and it has been the practice of the 
court not to permit a retaxation in respect of mere quantum^ 
but, on a special case being made by petition, either of irregu- 
larity in the proceedings or that the master haa acted upon a 
mistaken principle, the coart will interfere.' 

The court and its registrars have the same power in taxing 
costs in a transferred suit as was possessed by the extinct court 
from which it was traasferred> and opon the aoale aUowe4 by 
the extinct courts.^ 

Where the costs of the unsuccessful party to a testamentary 
suit are directed to be paid out of the estate, they are not taxed 
on so liberal a scale as between proctor or attorney and clieat.^ 

«r 

XCYII. None of the fees payable to the officers of Feet not to 
the Court of Probate, or of any County Court, in respect money, but 
of business under this Act, except the fees of the district ^^ ■**»?•• 
registrars (which are to be taken as their remuneration, 
and for their owx^ use), the fees of proctors, policitors. and 
attomies, and such lees as toBij be authorixed to be take» 
for their own use by surrogates and commissioners for 
administering oaths, shall be received in money, but every 
such fee shall be collected and received by a stamp de- 
noting the amount of the fee which otherwise would be 
payable. 



' 6 & 7 Vict, a 73, s. 97. ^ 21 & 22 Vict c. 95, s. 28. 

S Fenton v. Crickitt, 3 Madd. ' Jefrey v. Jeffrey and othert^ 

496. 29 L. J., P« fr M. 43. 
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ProTiiioni of XCVIII. The fees to be collected by means of stamps 
to stamps to under the proyisions of this Act shall be deemed *' stamp 
tostamps%or dutics/' and shall be placed under the management of 
fMfl. ' the Commissioners of Inland Revenue, to be collected 
and paid into the Exchequer under the same laws and 
regulations as those made in respect of the other duties of 
*' stamps/' and the proyisions in the several Acts for the 
time being in force relating to stamps under the care or 
management of the Commissioners of Inland Revenue 
shall in all cases not hereby expressly provided for be of 
full force and effect with respect to the stamps to be pro- 
vided under or by virtue of this Act, and to the vellum, 
parchment or paper on or to which the same stamps shall 
be impressed or affixed, and be applied and put in execu- 
tion for collecting and securing the sums of money de- 
noted thereby, and for preventing, detecting and punish- 
ing all frauds, forgeries and other offences relating thereto, 
as fully and effectually to all intents and purposes as if 
such provisions had been herein repeated and specially 
enacted with reference to the said last-mentioned stamps 
and sums of money respectively ; but a separate and dis- 
tinct account of all money received in respect of the said 
last-mentioned stamps for every year ending the thirty- 
first day of March, shall be laid before both houses of 
Parliament within one month after the termination of 
such year of accounts, di*, if Parliament be not then 
sitting; within one month after the commencement of the 
next session of Parliament. 

The total amount of monies received in 1858 on stamps and by 
cash from the Inland Revenue Office, amounted to 51,813/. Os, 6a. 
in the principal registry, and 47,706/. ISs. lO^d. in the district 
registnes, making a total receipt of 00,609/. I9s. 4ic/. 



Stamping Documents. 

No document XCIX. No documcut which under this Act, and any 
or useTnn- table of fccs for the time being in force under this Act, 
less stamped, ^yg^j^ ^ j^j^y^ ^ Stamp in rcspcct of such fee impressed 

thereon or affixed thereto, shall be received or filed or be 
used in relation to any proceeding in the Court of Pro- 
bate, or be of any valictity for any purpose whatsoever. 
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unless or until the same shall have the proper stamp im- 
pressed thereon or affixed thereto : provided that if any 
time it shall appear that any such doeument has, through 
mistake or inadyertence, been received, or filed or used 
without having such stamp impressed thereon or affixed 
thereto, it shall be lawful for the judge of the Court of 
Probate, if he think fit, to order that such stamp shall be 
impressed thereon or affixed thereto, and thereupon, when 
a stamp shall have been impressed on such document or 
affixed thereto in compliance with anj such order, such 
document and every proceeding in reference thereto shall 
be as valid and efiectual as if such stamp had been im- 
pressed thereon or affixed thereto in the first instance. 

As to stamping other documentB at a trial, see sup, s. 83, 
note, p. 60. 

By Stat. 55 Geo. 8, c. 184, s. 8, no instrument, not properly 
stamped, can be nven in evidence ; and upon the trial of a 
cause, where an administrator showed that he sued for a greater 
amount than was covered by the ad valorem stamp of his letters 
of administration, although he sued for a doubtful debt, it was 
held, that he showed his administration to be void, and that he 
could not recover.'' 



Punishment of Frauds. 

C. If any officer of the Court of Probate, or any other omeenot 
person employed under this Act, shall do or commit or may be dif. 
connive at any fraudulent act or practice in relation to fnadorwu- 
any stamp to be used under the provisions of this Act, or l^reuS^to 
to any fee or sum of money to be collected, or which ■*^i*- 
ought to be collected, by means of any such stamp, or if 
any such officer or person shall be guilty of any wilfiil 
act, neglect or omission whereby any fee or money 
which ought to be collected by means of a stamp under 
this Act shall be lost, or the payment thereof evaded, 
every such officer or person so ofiending shall be dis- 
missed from his office or employment if the judge of the 
Court of Probate shall think fit so to order. 



^ Hunt y. Stevens and another, tian y. Deveretuc, 12 Sim. 264 ; 
3 Taunt 113. See also Chris- Rogers v. James, 7 Taunt 147. 

o5 



130 Punishment of Prauxms. 

Any offioef of tile eonrt, fenderad lemporarQy iicapable of 
perforvuQg the dutuiA of hi9 ofi^ce, may appoint a deputy for six 
months. The judge may give to any officer leave of absence 
for any period not ezceeaing two months in any year (21 k 2St 
Tiet c. 9d| 8. 85). 



Salaries of Judge and Officers. 
saiarjof CI. The salarj of the judge of the Court of Probate^ 

comipeDMr and any retiring annuity granted to a judge of the Court 
chSgeA on <^ Probate under this Act, and all compensations payable. 
F^.^^*^ inder this Act, shall be charged on and payable out <^ 
the Consolidated Fund of the United Kingdom. 

The salary of tie msevt jod^ of the Court of Probate of 
4^000/. was increasea to 5,odoZ. in consequence of his holding 
the additional appointment of judge ordinary. 

saittiea and CII. It shall be lawful fop the Commissioners of her 

chSSedon" Majesty's Treasury, out of such moneys as may be pro- 

dLted^FtTDd vided and appropriated by Parliament for the purpose, to 

of moneysto^ caoso to be paid all sakries payable to the registrars, 

bJ?!Sil*^ clerks and other officers under this Act, and all necessary 

^^^- expenses of the Court of Probate and its registries, and 

other expenses which may be incurred in carrying the 

provisions of this Act into effect (except such salary, 

retiring annuity and compensations as are hereinbefore 

charged on the said Consolidated Fund). 



Compensations 

compenia- CIII. It shaU be lawful fcdr the Camtmiasionersof the 
tm! &?., ot Treasury to grant to any aFchdeaqons, juc^es, deploy 
co^!;:' judges, registrnm, deputy nsgistrars, and otker petsomi 
holdii^ office in tbe odnrts now exercising jurisdiction m 
matters and eauses testamentary who may suataisi my 
loss of emoluments by reason of the paeaing of tiuA AqI, 
and who are not tran^ned or appointed by or Hodev this 
Act to offioQs of equal value in the Court of Probf^te, suoh 
compensation as, hating regard to the tenure of tb^aif 
respective offices and appointments, and to the provisions 
of the Act of the session holden in the sixth and seventh 
ye«rs of Kipg WiUicm the Fourib, «b9pt«r sqy^y* 
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sercD, Bcctioo twentj-ifiTe, and o£ Ihe Act of the peBflion 
holden in the tenth and eleYentb yei^ra of her Majesty, 
chapter nrnety^^ight, section nine, and the sey^ral m\h 
sequent Ads oontinving the proTisions of tb^ said Act9 
mpectiTely, the said comnuQsiQners deem jvst and propcpr 
to be awarded : provided thali wher^ person^ whose claims 
in respect of offices, held for life or otherwise, are ex-* 
eluded by the said provisions, have executed in person 
the dn^es of such offices, the said provisions shall not be 
deemed to prevent the said commissionerB from granting 
to such persons such compensation as the said commis* 
sioners would deem just and proper to be awarded on the 
abolition or reduction of the emoluments of like offices, if 
held at the pleasure of the crown ; and it shall be lawful 
for the said commissioners to grant to all mani^ag and 
other clerks who have been continuously employed in the 
offices of registrars of the said courts for fifteen years and 
upwards immediately before the passing of this Act, and 
may sustain any loss of emoluments as aforesaid, and are 
not transferred or appointed as aforesaid, such compe»« 
satioB as the said commissionera may deem just and 
proper: provided always, that if any person to whom 
any yearly sum is awarded for compensation as aforesaid 
is or shall be appointed to any office or situation under 
this Act, or in the public service, the payment of such 
compensation shall be suspended so long as he continaei 
to receive the salary or emoluments of such office or 
situation, if the amount thereof be eqoul to or grea^ter thw 
the amount of emoluments in respecX of the loss whweof 
compensation is awarded ; and if the amount of such last* 
mentiaDed emoluments be greati^ than the salary or 
emoluments of such office or situation, no more of such 
compensation shall be paid than will^ with such salary or 
emoluments, be equal to the emoluments in respect ci th^ 
loss whereof such compensatiQii is payable* 

The amount of compeiiflation awarded to jud^ and other 
offieerg under ib» a^ts for ahoUBhiug the Eccjfiina»tical Courts 
was 40fi50l 

GIY. Any person to whom compens|i,tioii is ^warded pmouiv- 
under this Act in respect of the lose of emoluments of ^lSufS!i» 
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continne to 
discharge the 
zemainuig 
duties of 
their offices. 



Compeni 
tion to proc- 
tors. 



Coxnpensa- 
tloB to proc- 
tors in part- 
nership. 



any office, and wbo at the passing of this Act shall have 
been discharging or liable to discharge in respect of such 
office daties other than those in matters and causes testa* 
mentarjy shall, so long as he shall receive such compen- 
sation, be bound to discharge such other duties on the 
same terms on which, whether gratuitously or otherwise, 
he discharged or was liable to discharge the same before 
the passing of this Act. 

CV. Whereas the fees or emoluments of the persons 
now practising as proctors in the courts now exercising 
jurisdiction in matters and causes testamentary may be 
damaged by the abolition of the exclusive rights and 
privileges which they have hitherto enjoyed as such 
proctors in such courts : be it enacted, that the Commis- 
sioners of her Majesty's Treasury, by examination on 
oath or otherwise, which oath they are hereby autho- 
rized to administer, may inquire into and may, by the 
production of such evidence as they shall think fit to 
require, ascertain and absolutely determine the net annual 
amount of the profits arising from the transaction of 
business by proctors in matters and causes testamentary, 
on an average of five years immediately preceding the 
commencement of this Act, or of such proportion of five 
years as shall have elapsed since each and every such 
proctor was admitted to practise in such courts, and shall 
award to each and every such proctor a sum of money or 
annual payment during the term of his natural life of 
such amount as shall be equal in value to one-half of the 
net profits derived by such proctor in respect of matters 
and causes testamentary upon the said average of five 
years immediately preceding the commencement of this 
Act, or of such proportion of the said five years as shall 
have elapsed since the admission of each and every such 
proctor to practise in the courts now exercising jurisdic- 
tion in matters and causes testamentary. 

CVI. And whereas divers proctors practising in the 
courts now exercising jurisdiction in matters and causes tes- 
tamentary now are or may at the commencement of this 
Act be associated together in partnership : be it therefore 
enacted, that in all such cases the Commissioners of her 
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Majesty's Treasury shall inquire into and ascertain the 
terms or conditions of such partnerships, and shall 
absolutely determine and award compensation in respect 
thereof as hereinbefore provided to each of such partner- 
ships, in like manner as if all the emoluments thereof 
had been derived by one individual, and shall apportion 
such compensation among the members of each such 
partnership, with or without benefit of survivorship, 
regard being had to the existing terms and conditions of 
the same. 

The amount of aiiDuities awarded as compensation to proc- 
tors under the acts for abolishing the Ecclesiastical Courts was 
60,3942. 

CVII. And whereas the most Reverend Charles, late For the pro- 
Archbishop of Canterbury, by virtue of the power given interests of 
by an Act of the ninth year of King George the Fourth, canterbury. 
" to authorize the Lord Archbishop of Canterbury for 
the time being to appoint a person or persons to the 
office of registrar of his prerogative, without a previous 
surrender of the existing grant or grants of the said 
office," did, by letters patent under his archiepiscopal 
seal, dated the twenty-first day of June, one thousand 
eight hundred and twenty-eight, with the confirmation of 
the dean and chapter of the cathedral and metropolitical 
church of Christ, Canterbury, grant the said office of 
registrar of his prerogative to the Right Honourable 
Charles Manners Sutton, now Viscount Canterbury, then 
Charles Manners Sutton, Esquire, the eldest son and 
next heir male of the Right Honourable Charles Manners 
Sutton, late Viscount Canterbury, for his life, subject 
and without prejudice to the estates and interests, rights 
and privileges of the Reverend George Moore and Robert 
Moore (who then held the said office by virtue of such 
grant as therein mentioned) and the survivor of them : 
And whereas by an Act passed in the session of parlia- 
ment held in the second and third years of the reign of 
, his late Majesty King William the Fourth, intituled "An 3 & s wm. 4, 
Act for settling and securing Annuities on the Right °'^^* 
Honourable Charles Manners Sutton and on his next 
beir male, in consideration of the eminent services of the 
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said Right Honourable Chiiries Manneni SqUob/' it was 
enaotedy that as annaitj of four thousand pounds should 
be payable out of the consolidated fund of the United 
Kingdom of Gfeat Britain and Ireland to the said Right 
Honourable Charles Manners Sutton, late Visoouut Gan-^ 
terbury, during his life, and that after the decease of the 
said Charles, late Yisoouut Canterbury, one annuity of 
three thousand pounds be payable out of th/e said con-* 
solidated fund to the then heir male of the body of the 
said Charles, late Viscount Canterbury, during the natural 
life of such heir male ; and it was further enacted, that in 
the event of the said Charles, now Viscount Canterbury, 
haying succeeded to and being in the possession of the said 
annuity of three thousand pounds, and afterwards becom- 
ing entitled to the full possession of the said office of re*- 
gistrar of the prerogative of the Lord Archbishop of 
Canterbury, and to the fees, perquisites, profits and 
emoluments thereof (provided the same should exceed 
the annual sum of three thousand pounds), then and in 
either of the cases aforesaid, the said annuity of three 
thousand pounds should cease and determine and be no 
longer payable to the said Charles, now Viscount Can-, 
t^bury: provided nevertheless, that if the said f^s, 
perquisites, profits and emoluments of the said office of 
registrar should not produce the net annual sum of three 
thousand pounds to the said Charles, now Viscount Can-^ 
terbury, then there should be issued and paid out of the 
said consolidated fund si|ch a sum of money annually 
as, together with the said fbes, perquisites, profits and 
emoluments, would make a clear annual income to the 
said Charles, now Viscount Canterbury, of three thou-^ 
sand pounds: And whereas the said Charles, nowVis^ 
eount Canterbury, upon the decease of the said Charles, 
late Viscount Canterbury, succeeded to and is now uk 
possession of the annuity of three thousand pounds, hut 
he is not yet in pos9essio& of the said office of registrar ^ 
there shall be awarded to the said QharleSi now ViscoiHil 
Canterbury, as a compensation lor the fees, perquisites, 
profits and emoluments of the said office of registrar of 
the pyerogative of the Lord Arohbiabop of Cipiterbnry^ 
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an annuity to be cakiUated upon the average yearly net 
receipts of the legal fees, perquiait^) profits and emolu- 
ments <Kf the said office during such period next preced-* 
ing the time when this Act shall coipe into c^eration 9^ 
the Commissioners of her Mc^esty's Treasury shall thioJk 
proper ; and such annuity shall commence from the tUne 
of this Act coming into operation if the said Cbarleiiy, 
Viscount Canterbury, shall then be in possession of thci 
said office, and if not, then from the time at which thci 
said Charles, Viscount Canterbury, would have become 
entitled, but for the passing of this Act, to the fall posses- 
sion of the said office, and to the receipt of the fees, 
perquisites, profits^ and emoluments thereof, and shall ba 
paid to the said Charles, Viscount Canterbury, thenc€h 
forth during his life ; provided that if the said annuity 
by way of compensation shall exceed the annual sum of 
three thousand pounds, then the said annuity of threes 
thousand pounds payable under the last-recited Act tQ 
the said Charles, Viscount Canterbury, shall, from and 
after the commencement of the said annuity by w^y of 
compensation, oease and determine, and shall not bQ pay- 
able to the said Charles, Viscount Canterbury ; and in 
case the annuity awarded by way of compensation shall 
be less than the net annuail sun^ of three thousand pounds, 
the provision contained in the said recited Act passed in 
the session of parliano^ent held in the second and third 
years of his late Majesty King William the I^ourth, fo? 
the payment unto the heir male of the body of the said 
Charles, Viscount Cantejrbury> out of the said consoli<* 
dated fund, of such a sum of money annually as,t together 
with the said fees, perquisites, profits and emoluments^ 
would make up a clear income to him of three thousand 
pounds^ shall, from and aAer thQ commencement of th^ 
said annuity by way of compensation, be applicable tQ 
and be in force for the purpose of making up, togethcpr 
ynih the said annuity so to be awarded in lieu of such 
feea, perquisite^, profits and emoluments as aforesaidj a 
clear annual income of three thousand pounds to the aaid 
Charles, n^w Viscount Canterbury, during his life* 
CVIII. AJU the claim} titiei «nd interest vinph m tho Theregutry 
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of Preroga- time of the passing of this Act the Reverend Robert 

tive Court of , . 

Canterbniy Moorc, clcrk, has or is entitled to in or in respect of the 
gistxars of building at present used as the public registry of the Pre- 
* ^ ' rogative Court, shall at the time appointed for the com- 
mencement of this Act vest in the registrars for the time 
being of the court, subject to the payment of such rents, 
and the performance and fulfilment of such contracts in 
respect thereof, as the said Robert Moore, his executors 
or administrators, shall be subject to at the time of such 
vesting, 
compensap CI X. In casc Sir John Dodson, the present judge of the 

tion to Sir _ . ^ n j^ i i V. /. i ^ 

John Dodson Prerogative Court of Canterbury and Dean ot the Court 

1x1 C&8C lie 1)6 

not appointed of Archcs, be not appointed the first judge of the Court 
comtof Pro- of Probate, there shall be paid to him during his natural 
**** life, as well by way of retiring pension as of salary as 

Dean of the Court of Arches, the net yearly sum of two 
thousand pounds, to commence from the time appointed 
for the coming into operation of this Act, and to be paid 
out of the fund and in manner herein provided for the 
payment of compensations. 
Establish- CX. There shall be a clerk or so many clerks in each 

trict regis- district registry, and there shall be paid to such clerk or 
clerks such salary or respective salaries, as the judge of 
the court, with the sanction of the Commissioners of her 
Majesty's Treasury, may from time to time think fit to 
direct ; and it shall be lawful for such judge to prescribe 
from time to time the qualifications which shall be pos- 
sessed by persons appointed to be clerks in such district 
registries, and generally to regulate the establishment of 
such district registries with reference to the duties to be 
performed therein ; and the clerk or clerks in each district 
registry shall be appointed by the district registrar, with 
the approval of the judge ; and every such clerk may be 
removed by such judge, or by the district registrar with 
the approval of the judge. 
Fees payable CXI. Each district registrar shall, out of the fees 
gistrars. taken by him in respect of the business in his respective 
district registry, pay the salary or salaries of the clerk or 
clerks in such registry, and the residue of such fees shall 
be retained by such district registrar to his own use ; and 
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every district registrar shall keep an account of all fees so 
taken by him as aforesaid^ and shall within one month 
after the end of each year render to the Commissioners of 
her Majesty's Treasury a faithful account in writing of 
all such fees received by him during such year : provided niitriet n- 
that it shall be lawful for the Commissioners of her Ma- bepSdbT*^ 
jesty's Treasury, at any time after the commencement of iSd o*f feet. 
this Act, to order that the district registrars under this 
Act, or any of them, shall be paid by salaries instead of 
fees, and to fix the salaries to be payable to them respec- 
tively ; and thereupon aU fees payable to the district re- 
gistrars so ordered to be paid by salaries shall be accounted 
for and paid into the Exchequer at such times and under 
such regulations as the Commissioners of her Majesty's 
Treasury shall direct, and shall be carried to and form 
part of the consolidated fund of the United Kingdom, 
and the salaries of such district registrars and of their 
clerks shall be paid out of such moneys as shall be pro- 
vided by Parliament for that purpose, and no such dis- 
trict registrar shall be deemed to have any claim to com- 
pensation on account of any diminution of his emoluments 
by reason of any such order. 

CXII. It shall be lawful for the Commissioners of the compensa- 
Treasury to grant to every clerical surrogate or other cau mro^^ ' 
clerical person who, at the time of the passing of this '■*^' *®* 
Act, shall have been appointed surrogate in either of the 
provinces of Canterbury or York, such compensation for 
any loss the said surrogates or persons may sustain by 
the passing of this Act as the said commissioners deem 
just and proper to be awarded ; the said commissioners 
having regard in awarding such compensation to the 
circumstance of the said clerical surrogates not being able 
to follow any other professional employment in lieu of the 
said office of surrogate. 

CXI II. That every person to whom any compensation Penomie- 
shall be granted under this Act shall at all times when ^ns^^to* 
called upon be liable to fill any public office or situation ^j^^i^^ 
in England under the crown for which his previous ser- ^^ omcet, 
vices in any office abolished by this Act may render him 
eligible ; and that if he shall decline when called upon so 
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to do to take upon himself suob offiee or sHuiitiony and 
execute the duties thereof eatisfiietorilyi being in d oqiq* 
potest eteta of health, he shall forfeit his right to any 
oompensation or aUowancee which ma j haye been ^tmted 
to him ii) reqpect of sack preyions aeryiees. 

This section k taken from fleet 14 of stat 4 & & WilL IV. 
a 24, by the Allowing ae^tioB of iliat act, where 9»f peison 
receiving compensation is appointed to any o$ce, his compen- 
sation is to cease to the amount of the salary of the office so 
undertaken. There appears to hare been an emission here in 



Bbtor5» 07 Fkss and Salaries. 
Puwioation CXIV. The Commiflsionen of her Majesty's Treasury 

of accounts. o j « a^ 

shall cause to be prepared in each year, ending December 
tbirty^one, a return of all fees and monies levied in snch 
year under the authority of this Aot ; also a return of the 
annual salaries of the judge of the said Court of Probate, 
and of the registrars, deputy registrars, clerks and all 
others holding offices either in London or in the couqtry 
districts, with an account of all the incidental expenses 
relating to the offices aforesaid, whether such salaries and 
expenses be defrayed out of ftea or out of a^y other 
monies ; also a return of all superannuations, pensions, 
annuities, retiring allowances and compensations made 
payable under this Act in each year, stating the gross 
amount and the amount in detail of such charges ; pro*- 
vided always, that all such returns aforesaid sh^l be pre-* 
sented to both Houses of Parliament m Qr before tbo 
thirty^first day of March in each year, if Parliament is 
then sitting, and if Parliament is not Qlttiqg, then mcb 
returns shall be presented within one month of the first 
meeting of Parliament after the thirty*first dsy of Me^b. 
in each year : provided also, that eyery district r^strar 
shall keep an account of all fees so tak^n by him as 
aforesaid, and shall within one month aA^ the end of 
each year render to the G<nnnod8sk>ner8 of her M^jes^'a 
Treasury a faithful account in writiqg of ^11 mok fe^ 
reoeiyed by him during such year. 
The return to an order of the House of Gosunoiyay dated 
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Apiil Ifli, 186^ fhowt that &e salary of the jvd^ oS the f cmrt 
18 €i,Q0O/. ; the salariea paid for the principal regutrv, ^7,^WL ; 
those for the district registry; 45,770/. 2«. Okd. : making a toted 
cost of 77,979/. 2».0i^ 



The Jumb op the Court. 

CX V. Hie judge of the court, H a pri^ couBcfllor, judge, if a 
shall be a member of the Judicial Committee of the Privy ?mor, to"b« a 
Council SnSSct 

■ ■♦ ■! Committee. 

The College 07 Dogtohs of Law* 
CXYI. And whereag, with rderence to the abolition college of 
of the jurisdiction hereby abolished and otherwise, it it Law may let, 
expedient to give, confirm or extend certain powers to or their tmI and 
of '< The College of Doctors of Law exercent in the £o- ^Su^d 
clesiastical and Admiralty Courts,'' incorporated under niei'i^purl 
that style and title by letters patent, dated the twenty- eSSfte?, 22l*' 
second day of June, in the eighth year of his late Majesty 
King George the Third : be it oiacted, that it shall be 
lawful for the said college from time to time hereafter to 
let, sell or exchange for other real or personal estate^ cv 
both, all or any part of the real and personal estate which 
shall for the time being belong to the said college, either 
directly or through the medium of any trustee or trustees, 
and to lay out the monies to be received on any such sale 
or exchange, or otherwise, belonging to the said college 
as aforesaid, in the purchase of other real or personal 
estate, or both, but so that the said college shaU not at 
any one time hold or enjoy real estate of a yearly value 
exceeding one thousand pounds in the whole, and to pay, 
apply and dispose of the income of all the real and per^ 
sonal estate which shall for the tfme being belong to the 
said college as aforesaid to or for the benefit of such body 
or bodies politic or corporate, or person or persons, 
whether being or includiDg,^ or not being or mending, 
the said college, and all or any individual menibeni ear 
member thereof for the time being, and generally for 
such purposes and in such manner as the said college 
shall think fit; and farther, to alien and dispose of all or 
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any part of such real and personal estate, and the pro* 
ceeds of any sale thereof, either by way of donation, 
voluntary disposition or otherwise, unto, between or 
amongst any body or bodies politic or corporate, or any 
person or persons whatsoever, whether being or not being 
a member or members of the said college: provided 
always, that ng donation or other voluntary disposition of 
the corpus, or any part of the corpus, of the real and per- 
sonal estate of the said college to any person or persons 
being a member or members thereof at the time of such 
donation or other voluntary disposition shall be effectual 
without the previous consent thereto of a majority of the 
members of the said college present at any meeting of the 
college, and the receipt of the treasurer for the time being 
of the said college shall be an effectual discharge for all 
gross annual and other sums which shall for the time 
being belong or be payable to the said college. 
College may CX VII. It shall be lawful for the said college, at any 
their charter, time after a resolution to that effect shall have been come 
Buch"^ to at a meeting of the college, by a majority of the mem- 
hediMoived. bcrs present at such meeting, to surrender and yield up 
to her Majesty, her heirs or successors, at such time as 
in such resolution shall be determined, the Charter of 
Incorporation of the said college, and all franchises and 
privileges thereby conferred, or which shall for the time 
being belong to the said college ; and upon and by such 
surrender the said corporation shall be dissolved and 
shall cease to exist, for all purposes whatsoever, (except 
so far as its existence may be requisite for the saving of 
the rights of her Majesty, her heirs and successors, and 
of all and every person and persons, body and bodies 
politic or corporate, whatsoever other than the said col- 
lege,) and all real and personal estate which at the time 
of such dissolution of the said college shall belong to the 
said college for its own use and benefit, either directly or 
through the medium of any trustee or trustees, shall 
thenceforth belong, for all the estate and interest therein 
which at the time of such dissolution belonged to the said 
college absolutely, to all the persons who at the time of 
such dissolution thereof shall be the president and fel- 
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lowes of the said college, in equal shares as tenants in 
common, to and for their own use and benefit respeo- 
tiyely, but subject to any charges or incumbrances affect- 
ing the same at the time of such dissolution, and all real 
and personal estate of which the said college at the time 
of such dissolution .thereof be seised or possessed, upon 
any trust or trusts, shall thereupon become vested in the 
four persons who at the time of such dissolution shall b^ 
the president and three senior fellowes of the said college, 
as joint tenants, their heirs, executors or administrators, 
according to the nature of the real and personal estates 
respectivelj, upon the trust or trusts affecting the same 
respectively. 

Registries and Offices. 
CXVIII. It shall be lawful for the Commissioners of TreMmy to 

proTidc the 

her MajestjT^s Treasury, out of such monies as may be bofldingt tat 
provided and appropriated by Parliament for that pur- ke. 
pose, to cause to be purchased, erected, hired or otherwise 
provided such offices and buildings as may be suitable 
for the district registries and depository or depositories 
for wills, and such buildings, if any, as may be necessary 
for the court and principal registry, in addition to the 
building by this Act vested in the said registrars, or after 
the determination of their interest in such building. 

The Treasury are also empowered, upon the certificate of the 
judge of the Court of Probate, to allow the expenses attending 
the removal dT records under sect. 89. 



Rules akd Orders. 

CXIX. All rules and orders to be made under this Roietaod 
Act concerning procedure and practice, and the table of ^n!£it 
fees to be fixed under this Act, and all alterations thereof ^^^'"^'^ 
to be from time to time made, shall be laid before both 
Houses of Parliament within one month after the making 
thereof if Parliament be then sitting, or if Parliament be 
not then sitting, within one month after the commence- 
ment of the then next session of Parliament. 
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An Act to amend the Law relating to the Confirmation 
ofJSxecutori in Scotland, and to extend over all Parts 
qf the United Kingdom the Effect of such Confirma^ 

' tion, and of Orants of Probate and Administration. 

1:23rd July, 1858.] 

Whereas it is expedieat to amend the law relating to 
the confirmation of executors in SoOtlaody and to extend 
over the United Kingdom the effect of such coafinnationy 
and of grants of probate and administration : be it enacted 
hj the Queen's most excellent mtyesty, by and with the 
advice and consent of the lords spiritual and temporal, 
and commons, in this present Parliament assemblec^ and 
by the Authority of the same, as follows : — 
Practice of J. From and after the 12th day of November, 1858, 

raising edicts •. « . 

of executry the practice of raising edicts of execatry before the Com- 
missary Courts in Scotland, for the decemiture of exe- 
cutors to deceased persons, shall cease, and it shall not 
be competent to any person to obtain himself decerned 
executor in virtue of any such edict raised subsequently to 
the date aforesaid. 

Petition to J I. prom and after the date aforesaid every person 

commissary , , 

to be substi- desirous of being decei*ned executor of a deceased person 
as disponee, next of kin, creditor, or in any other character 
whatsoever now competent, or of having some other 
person, possessed of such character, decerned executor to 
a deceased person, shall, instead of applying, as hereto- 
fore, for an edict of executry from the commissary, pre- 
senft a peflStion to the commissary for the appointment of 
Fotmotjm*- ah executor, which petition shall be in the form as ne&rly 
Schedule fts may be of the Schedule (A.) hereunto annexed, and 

shall be subscribed by the petitioner or by his agent. 

To whom pe- III, Such petition shall be presented to the cdmmissaty 

presented, of the c<yunty wfacrein the deceased died domiciled, and in 

the case of pel^ons dying domiciled ftirth of Scotland, or 

without any fixed or ^notm domicile, having personal of 



niovtsftble propa^ty in fioDtbnd, to the odtnaiiBsdry of 
Edinburgh. 

TV. Svery emeh )>etitiony in pkce of being published ^^^i^'^- 
kt the kirk door and maiicet eross, as edicts of executrj tition. 
ha^ been in use to be published^ shall be intimated hj 
the commissary clerk affixing on the door of the Gom*^ 
missary Court House^ or in soUie conspicttons pkce of 
the court and of the office of the commissary cierk, in 
sndi manner as the commissary may direct, a full copy 
of the petition, and by due keeper of tbe record of ediotel 
citations at Edinburgh iaisertiiig in a book, to be kept by 
him for that purpose, the names and designations of the 
petitioner and of the deceased person, the place and date 
of his death, and the character in which the petitioner 
seeks to be decerned executor, which partaculars the 
keeper of the record of edictal citations shall cause to be 
printed and published weekly, along with the abstracts of 
the petitions for general and special services, in the form 
of Schedule (B.) hereunto annexed : proyided always^ 
that to enable the keeper of the record of edictal cita« 
tions to make such publication, the commissary clerk 
shall transmit to him tbe said particulars, and to enable 
the comonissary clerk to grant the certificate tiier men- 
tioned, the keeper of the record of edictal citations shall 
transmit Ito tbe commissary ckik a copy, certified by 
the said keeper, of the printed and published particu* 
kiiB, all in such fbmk aHid manner and on payment of 
sueh fees as the Court of Sesrion by act of sederunt may 
direct. 

y. The commissary derk, after receiving the certified certificate of 
copy of the printed and published jiartiGulars, shall forth- ^\mon!^'^ ^' 
with certify on the petition that the same has been inti- 
mated and published, in terms of the provi«ons of this 
Act, in the form of Schedule (C.) hereunto anneted^ and 
sttch certificate shall be sufficient evidence of the facts 
therein set forth : provided always, that where a second Additional 
petition for confirmation is presented in refiarenee to tbe ^ura in ^^ 
same p^wonal estate, the commissary shaH direot intima^ ^'^^ ^*^' 
tion 6f such petition to be made to the par^ who pi^ 
sented the first petition. 



144 21 & 22 Vict. Cap. 66. 

PRwednn on YI. On the expiration of nine dajs after the commis- 
sary clerk shall have certified the intimation and pub- 
lication of a petition for the appointment of an executor 
as aforesaid, the same may be called in court, and an 
executor decerned, or other procedure may take place, 
according to the forms now in use in case of edicts of 
Decree cxccutry, and with the like force and effect; and decree 
dative may be extracted on the expiration of three lawful 
Proviso as days after it has been pronounced, but not sooner : pro- 
^ ^ Tided always, that nothing herein contained shall alter or 

affect the law as to executors finding caution ; and that 
bonds of caution for executors may be partly printed and 
partly written. 
Not to affect VII. Provided always, that nothing hereinbefore con- 
cedu^. ^'^ tained shall alter or affect the course of procedure now in 
use before the commissaries in confirmations of executors 
nominate. 
Where inTen- VIII. Inventories of personal estates of deceased per- 
^^^ 80B8 and relative testamentaiy writings may be given 
conflrma- "P ^^^ recorded in, and confirmations may be granted 
^iomi^jhe and issued by, any commissary court to which it is 
competent to apply, in virtue of the provisions of this 
Act, for the appointment of an executor dative to the de- 
ceased, 
imrentoiy IX. From and aft«r the date aforesaid it shall be com- 

personai pctcut to iucludc in the inventory of the personal estate 
part of ° "^^ and effects of any person who shall have died domiciled 
dom? ^' in Scotland, any personal estate or effects of the deceased 
situated in England or in Ireland or both : provided that 
the person applying for confirmation shall satisfy the 
commissary, and that the commissary shall by his inter- 
locutor find that the deceased died domiciled in Scotland, 
which interlocutor shall be conclusive evidence of the 
fact of domicile : provided also, that the value of such 
personal estate and effects situated in England or Ireland 
respectively, shall be separately stated in such inventory, 
and such inventory shall be impressed with a stamp cor- 
responding to the entire value of the estate and effects 
included therein, wheresoever situated within the United 
Kingdom. 
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X. CoDfirmatioDs shall b6 in the form, or as nearly as Form and 
may be in the form, of Schedules (D.) and (£.) hereunto firmatiom. 
annexed; and such confirmations shall have the same 

force and effect with the like writs framed in terms of the 
Acts of Sederunt passed on the twentieth December, one 
thousand eight hundred and twenty-three and the twenty- 
fifth February, one thousand eight hundred and twenty- 
four, or at present in use. 

XI. Oaths and affirmations on inventories of personal oaths, befoie 

, - J J • • X "Whom to be 

estates given up to be recorded in any commissary court, taken. 
may be taken either before the commissary or his depute, 
or the commissary clerk or his depute, or before any 
commissioner appointed by the commissary, or before any 
magistrate or justice of the peace within the United 
Kingdom or the colonies, or any British consul. 

XII. From and after the date aforesaid, when any con- confirmation 
fim^tion of the executor of a person who shall in manner Probate 
aforesaid be found to have died domiciled in Scotland, SJXani?"*^' 
which includes, besides the personal estate situated in hlvluie' 
Scotland, also personal estate situated in England, shall SSTo? aSmi- 
be produced in the principal Court of Probate in Eng- n^'ration- 
land, and a copy thereof deposited with the registrar, 
together with a certified copy of the interlocutor of the 
commissary finding that such deceased person died domi- 
ciled in Scotland, such confirmation shall be sealed with 

the seal of the said court and returned to the person 
producing the same, and shall thereafter have the like 
force and efiect in England as if a probate or letters of 
administration, as the case may be, had been granted by 
the said Court of Probate. 

It is by this and by the three preceding sections that the seal- 
in^of Scotch confinnations under this Act is especially regulated. 

It will be seen that the commissary is to find by his interlo- 
cutor that the deceased died domiciled in Scotland, and that be- 
sides the personal estate situated in Scotland, personal estate 
situated in England is to be included in the confirmation also. 
By sect. 10 it is provided, that confirmations are to be in the 
form, or as nearly as may be in the form, of Schedules (D.) and 
(£.) annexed to this Act. 

To obtain the Seed, — ^The original confirmation, and a certified 
copy of the interlocutor, must, together with a plain copy of the 
confirmation, be deposited with the examiner of wills in the princi- 
pal registry. The inventory is required in exceptional cases only. 

H 
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After the papers bave been collated, they are handed to the 
record keepers, who thereupon (ae also in the case of sealing 
Irish grants) peruse and examine them carefully, in the same 
manner as the clerks of the seals peruse probates and adminis- 
Irations issuing from the principal registry, and, if they find 
them free from defect, the seal of the Court is attached upon the 
fiat of one of the registrars. 

Fees, — ^The fee for the seal is 1/. Is. There is a fee also of 
Is. tor the receipt, which is given upon the papers being depo« 
sited; a fee for collating, according to the length; a fee of 
2s. 6d. on each document filed, and the common search fee. 

coBfirmatfon XIII. From and afla* the date aforesaid, where any 
Probate connrmatioD of the executor of a person who shall so be 
Dublin, and found to have died domiciled in Scotland^ which incladeSy 
have the^ besides the personal estate situated in Scotland, also per- 
batoor admi- sonal estate situated in Ireland, shall be produced in the 
nistration. q^^^^ ^^ Probate in Dublin, and a copy thereof deposited 
with the registrar, together with a certified copy of the in- 
terlocutor of the commissary finding that such deceased 
person died domiciled in Scotland, such confirmation 
shall be sealed with the seal of the said court and re- 
turned to the person producing the same^ and shall there- 
after have the like force and efifect in Ireland as if a 
probate or letters of administration, as the case may be, 
bad been granted by the said Court of Probate in Dublin. 

For the practice with regard to sealing Irish grants, see the 
note to the preceding section. 

Probate or XIV. From and after the date aforesaid, when any 

letters of ad- , , ^ ^ 

ministration probate or letters of administration to be granted by the 
Commissary Court of Probate in England to the executor or admink- 
certified, to trator of a person who shall be therein, or by any note or 

have eflect of j -xx ^i. • j i a-l jw» 

confirmation, memorandum wntten thereon signed by the proper officer, 
stated to have died domiciled in England, or by the 
Court of Probate in Ireland to the executor or adminis- 
trator of a person who shall in like manner be stated to 
have died domiciled in Ireland, shall be produced in the 
Commissary Court of the county of Edinburgh, and a 
copy thereof deposited with the commissary clerk of the 
said court ; the commissary clerk shall endorse or write 
on the back or face of such grant a certificate in the form 
as near as may be of the Schedule (F.) hereunto annexed; 
and such probate or letters of administration, being dulj 
stamped, shall be of the like force and efiect and have 
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tbe same operation in Sootlend as if a confirmation had 
been granted by the said court. 

This note most be made before probate iaeues.* 

XV. In any of the aforesaid cases where the deceased ForMcwing 

*' tjie itainp 

person shall be stated in or upon the probate or letters of duties, pro- 

bittfii tic to 

administration to have been domiciled in England or in be deemed 
f relajidy as the case may be^ such probate or letters of aii the pro- 
administration shall, for the purpose of securing the pay* &^^ted°King- 
ment of the full and proper stamp duties, be deemed and ^^^' 
considered to be granted for and in respect of the whole 
of the personal and moveable estate and effects of the de» 
ceased in the United Kingdom, within the meaning of 
the Act of Parliament passed in the fifty-fifth year of 
the reign of King George the Third, chapter one hundred 
and eighty-four, and of all other Acts of Parliament grant- 
ing or relating to stamp duties on probates and letters of 
administration in England and Ireland respectively ; and 
the affidavit required by law to be made on applying for 
probate or letters of administration in England or Ireland 
as to the value of the estate and effects of the deceased ; 
and also where the commissary shall, in manner aforesaid, inventory to 
find that the deceased was domiciled in Scotland, the such pro- 
inventory required by law to be exhibited and recorded 
in the proper Commissary Court in Scotland before ob* 
taining confirmation, or intermitting with or entering 
upon the possession or management of the personal or 
moveable estate or effects of the deceased in Scotland, 
shall respectively extend to and include the whole of tbe 
personal and moveable estate of the deceased person in 
the United Kingdom, and the value thereof; and the 
stamp duties for the time being chargeable on probates 
and letters of administration and on inventories respec- 
tively shall be chargeable upon any probate or letters of 
administration to be granted, and any inventory to be 
exhibited and recorded as aforesaid respectively, for and 
in respect of the whole of the personal and moveable 
estate and effects of the deceased in the United Kingdom 
and the value thereof; and the said affidavit shall also 

' In the goods rfMrnr, 28 L. J., P. & M. 49. 

h2 
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separately specify the value of the said estate and effects 
in Scotland. 
Provfairat of XVI. For the purpose aforesaid, and also for granting 
to apply to relief vhere too higha stamp duty shall have heen paid 
letters of ad.' ou any such prohatc or letters of administration or in- 
and inyen- ' ventory, the provisions contained in sections forty, forty- 
tionedTn^is One, forty-two and forty-three of the said Act passed in 
^"^ the fifty.fifth year of his Majesty King George the Third, 

relating to probates and letters of administration granted 
in England, and the like provisions in the Act passed in 
the fifty-sixth year of the said King, chapter fifty-six, 
relating to probates and letters of administration granted 
in Ireland, and the provisions contained in the Act passed 
in the forty-eighth year of the said King, chapter one 
hundred and forty-nine, relating to inventories in Scot- 
land, and also all other provisions contained in the said 
Acts respectively, or in any other Act or Acts relating to 
probates and letters of administration and inventories re- 
spectively, shall apply to the probates and letters of 
administration to which effect is given by this Act, and 
to the whole of the personal and moveable estate of the 
deceased for or in respect of which the same shall, in 
pursuance of this Act, be deemed to be granted, where- 
soever situate in the United Kingdom ; and also to the 
inventories in which the whole of the personal and move- 
able estate of the deceased, wheresoever situate in the 
United Kingdom, ought, in pursuance of this Act, to be 
included, in as full and ample a manner as if all such pro- 
visions were herein enacted in reference to such probates, 
letters of administration and inventories respectively. 
Affidavit as XVII. Provided, that in any case where, on applying 
to be made for probatc or letters of administration, it shall be required 
for pro/a\e^or to be Stated as aforesaid that the deceased was domiciled 
tion. " "^ in England or in Ireland, the affidavit so as aforesaid re- 
quired by law shall specify the fact according to the 
deponent's belief, which shall be sufficient to authorize 
the same to be so stated in or upon the probate or letters 
of administration ; provided also, that any such statement, 
and the interlocutor of the commissary finding that the 
. deceased was domiciled in Scotland, shall be evidence, 
and have effect for the purposes of this Act only. 
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XVIII. It shall be competent to the Court of Semon, Act* of seda- 
and they are hereby authorized and required, from time vu$ed tot 
to time, to pass such Acts of Sederunt as shall be neces- ^upoJ^o? 
sarj and proper for regulating in all respects the proceed- ^^^ ^^ 
ings under thb Act before the Commissary of Edinburgh 

and other commissaries in Scotland, and following out 
the purposes of this Act, and also the fees to be paid to 
agents before the said courts, and to the commissary 
clerks and other officers of court, and the expense of 
publication of petitions. 

XIX. All former Acts, and Acts of Sederunt mad^ in Fonner acu 
Tirtue thereof, so far as inconsistent with the present Act, npeaiMi it 
are hereby repealed ; and this Act may be amended or wtththUAct. 
repealed by any Act to be passed during the present 

session of Parliament, and may be cited as the ^^ Con- 
firmation and Probate Act, 1858." 

XX. The word ^'commissary" shall include com- intcrmetft. 
missary depute, and. the term '* commissary clerk" shall 
include commissary clerk depute. 



SCHEDULES to which the foregoing Act refers. 

SCHEDULE (A) 

Form qf a PetUUm for Appointment of an Executor to a 

deceased Person, 

Unto the Hononrable the CommiMary of [fpecify the eountu\ 
the Petition oiA, B. [here name and design the petitioner]; 
Humbly shewetb, 
That the late C. D. [here name and design the deceased 

S$on to whom an executor is sought to he appointed] died at 
ecify place] on or about the [specify date], and had at the 
time of 016 death his ordinary or principal domicile in the 
county of [specify county , or '* furth of Scotland/' or *' with- 
out any fixed domicile," or " without any known domicile,'^ as 
the ease may be]. 

That the petitioner is the only son and next of kin [or state 

what other relationship^ character ^ or title the jpetitioner has, 

gimng him right to avply for the appointment of executor]. 

May it therefore please your lordship to decern the petitioner 

executor dative qui next of kin to the said C 2). [or stale 

the other charojcter in which the petitioner claims to be 

appointed executor']. 

According to justice, &c. 

[S^pied by thepetUUmer or his agent]. 
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SCHEDULE (B.) 

jRoU of Petitions for the Appointment of Executors in 
Commissary Courts in Scotland. 



County. 



Edinburgh. 



Name and 

DetigBation of 

PetltioBer.- 



Titlc of 
Petttioner. 



A.S.y Writer 
in Edinburgh. 



Next of 
Kin. 



Name and 

Designation of 

X>eAuiet. 



CD,t Merchant 
in Edinburgh. 



Place and Date 
ef Sleuth. 



No. G>eorge 
Street, Edin- 
burgh, 1st 
Jan., 1857. 



SCHEDULE (C.) 

Form of Certificate by Commissary Clerk of Publication of a 
Petition for the Appointment of an JExecutor, 

1, A, B,y commissary clerk [or " commissary clerk depute," 
as the case may be,'\ of the coonty of [specify countylf hefeby 
certify that this petition waa intimated by affixing a copy 
thereof on the door of the court-house [\f some other place has 
been directed by the commissary, specify tY], on the [specijj^ 
date], and by being published by the keeper of the record c« 
edictal citations at Edinburgh, in the printed roll of petitions 
for the appointment of executors in the commissary courts of 
Scotland, printed and published on [tpecijy date], 

A.B. 



SCHSlDULE (D.) 

Form of a Testament Dative or Confirmation of the Executor 
of a Person who has died without naming one, 

I, A» B,, commiteary of the oocinty of [tpecify county], eoiH 
sideriug that by my decree, dated [^ectfy date\ I decerned 
C, D, executor dative qu^ next of km [or other charaeCer, as 
the case may ^,1 of the late E, F,, who died Bit [specify pkice^, 
on [specify date], and seeing that the said V,JO, has sinoe 
given up on oath an inventory of the personal estate and c4SdCt& 
of the said E. F, at the time of his death situated in Scotlaad, 

for '' situated in Scotland and England," or '*in Scotland autid 
leland," or <Mb Scotland, England and Ireland," as the cage 
may be,] amounting in value to pounds, which inventorr 

has been recorded in my court books, of date [spectfy date\y 
and that he has likewise foond caution ibr his acts ajid intro* 
missions as executor : Therefore I, in her Majesty's name aad 
authority, make, constitute, ordain and confirm the said C. D. 
executor dative qu4 [specify character] to the defunct, with 
full power to him to uplift, receive, administer and dinpose of 
the said personal estate and effects, and grant discharges tnereof, 
if needful to pursue therefor, and generally every other thing 
Goncemmg tfaKe flame to do that to the office of executor dative 
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Suk Upee^ character] is known to belong ; providing always, 
lat ne shall render just count and reckoning for his intromis- 
sions therewith when and where the same shall be legally 
required. 
Given under the seal of office of the commissariot 
caitnty], and signed by the clerk of court at 
place], the [epeeify date]. 
To be signed mf the eommieeat^ clerk or kU depute, and 
eealed with the seal of office. 




SCHEDULE (E.) 

Term cf a Testament Testamentar or ConfirmaOon of an 

Executor Nommaie. 

I, A. B,f cemmiBsary of the county of [specyp eoumty], con- 
siderinj^ that the late C, D. died at {speedy place]f upon 
[specif date], and that by his last will [or other writing con-' 
tainina the nomination (^executor], dated [specify date], and 
recorcKd in my court books upon [spec^ date], the said C. D. 
nominated ana appointed E. F, to be his executor, and that the 
said E, F. has given up on oath an inventor}^ of the personal 
estate and effects of the said C D, at the time of bis death 
situated b Scotland, [or ''situated in Scotland and England/' 
or ''situated in Scotland and Ireland/' or "situated in Scot- 
land, England and Ireland/' a« the case may be,] amounting in 
value to pounds, which inventory ha« likewise heesk 

recorded in my court books of date [specify date] : Therefore 
I, in her Majesty's name and authority, ratify, approve and 
confirm the nomination of executor contained in tde aforesaid 
last will [or other writing centahUng the wmdnostien of ex^ 
ecutor'y ; and I give and commit to the said E. F, full power 
to uplift, receive, administer and dispose of the said personal 
estate and effects, grant discharges thereof, if needful to pursue 
therefor, Bud generally every other thing concerning the same 
to do that to the office of an executor nominate is known to 
belong ; providing always, that he shall render just count and 
reckoning^ for his intromissions therewith when and where the 
same shall be legally required. 

Given under tne seal of office of the commissariot of [speqfy 
county], and signed by the clerk of court at [specify 
place], the [specify date]. 

To be signed by the commissary clerk or his depute, and 
sealed with tne seal of office. 



SCHEDULE (F.) 

I, A. B,, commissary clerk \or "commissary clerk depute"] 
of the county of Edinburgh, hereby certify that this grant of 
probate has [or "these letters of administration have"! been 
produced in the commissary court of the said county, and that 
a copy thereof has been deposited with me. 
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An Act to amend the Act of the Twentieth and Twenty- 
first Victoria, Chapter, Seventy-seven. 

[2nd August, 1858.] 

Whereas in the last session of Parliament an Act was 
20 * 21 Vict, passed, intituled " An Act to amend the Law relating to 
^'^^' Probates and Letters of Administration in England," 

hereinafter designated " The Court of Probate Act :" 
and whereas it is expedient to amend the same: be it 
therefore enacted by the Queen's most excellent Majesty, 
by and with the advice and consent of the lords spiritual 
and temporal, and commons, in this present Parlia- 
ment assembled, and by the authority of the same, as 
follows : — 
Thejud^eof I. It shall be lawful for the judge of the High Court 
cwirt oir^Ad- of Admiralty to sit in open court or in chambers for the 
JhlluJg^'of judge of her Majesty's Court of Probate, and it shall be 

probkte mly ^^^^^ ^^^ *^® J^^S® ^^ ^^^ Majesty's Court of Probate 
sH for each iq ^\i Jq open court or in chambers for the judge of the 

High Court of Admiralty; and all orders, decrees or 
sentences, and other Acts whatsoever, made, decreed, 
pronounced or done by either of the judges aforesaid 
acting for the other, shall, in the court books, hb stated 
to have been made, decreed, pronounced or done by such 
judge sitting and acting on behalf of such other judge ; 
and such orders, decrees, sentences and other Acts so 
made, decreed, pronounced or done shall have the same 
force and validity in law as if they had been made, de- 
creed, pronounced or done by the judge on whose behalf 
they purport to have been so made, decreed, pronounced 
or done. 
Amends sect. 6 of the principal act Sup. p. 6. 

Serjeants II. All serjeauts and barristers-at-law shall be entitled 

may^pracMs" from and after the passing of this Act to practise in 
Probiu? °' ^^^ causes and matters whatsoever in the Court of Pro- 
bate. 
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This section meets the difficulty which arose under sect. 40 of 
the principal act. Sup, p. 65. 

III. It shall be lawful for the judge of the Court of The judge of 
Probate for the time being to sit in chambers for the dis- Probate may 
patch of such part of the business of the said court as can \^%, ° 

in the opinion of the said judge, with advantage to the 
suitors, be heard in chambers; and the times at which 
such sittings shall be held shall from time to time be 
fixed by the judge : provided always, that no question 
shall be heard in chambers which either party shall 
require to be heard in open court. 

IV. The Commissioners of her Majesty's Treasury ThcTrea«ury 
shall from time to time provide chambers in which the chamiMn to 
judge of the Court of Probate shall sit for the dispatch of ^ ^''^^' 
such business as aforesaid ; and until such chambers are 
provided elsewhere the said judge shall sit in chambers 

in any room which he may find convenient for the 
purpose. 

V. The judge of the Court of Probate, when so sitting Powen of 
in chambers, shall have and exercise the same power and sitting in 
jurisdiction in respect of the business to be brought before ° 

him as if sitting in open court 

VI. Whereas there are now three registrars only of the Power to 
principal registry of the said court, that is to say^ Au- additional 
gustus Frederic Bayford, the senior registrar; Charles "^•*^* 
John Middleton, the second registrar; and Edward 
Francis Jenner, the third registrar: and whereas the 
duties of the said principal registry cannot be efficiently 
discharged by three registrars : be it enacted, that it shall 

be lawful for the judge of the said court to appoint a 
fourth registrar for the principal registry of the said court, 
in addition to the three registrars appointed under the 
Court of Probate Act ; and from and after the appoint- 
ment of such fourth registrar there shall be paid to each 
of the said registrars the annual salary mentioned in the 
schedule to this Act, in lieu of the salary provided by the 
Court of Probate Act, such salaries to be paid out of 
any monies provided by Parliament for the purposes of 
the said Act : provided always, that nothing herein con- 
tained shall be construed to diminish the salary of any 

h5 
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of the three registrars appointed before the passing of this 
Act. 

Schedide, 

Seoior registrar £1,000 

SecoDd ;, 1,400 

Third „ 1,200 

Pourth „ 1,000 

YII. On the death, resignation or removal of any of 
the four registrars of the said principal registry, other 
than the junior registrar for the time being, the vacancy 
thereby occasioned shall be filled up by the registrar next 
in seniority to whom no sufficient objection shall be made 
to the satisfaction of the judge of the said court. 

These two sections amend sects. 14 k. 16 of the principal act 
Sup. p. 12. 

VIII. Clerks having seryed five years in the principal 
r^stry of the Court of Probate shall be eligible to be 
appointed registrars or district registrars of the said 
court. 

Amends sect. 20 of the prinoipal act. Sup. p. 15. 

IX. It shall be lawful for the judge of the Court of 
Probate to admit any person who at the time of the 
passing of the Court of Probate Act was articled to a 
proctor in Doctors Commons, or to a proctor belonging 
to any Ecclesiastical Court, so soon as he shall have 
served the full term for which he was articled, or within 
the period of one year therefrom, to be a proctor of her 
Majesty's Court of Probate, upon the payment of such 
fees as shall be fixed by the judge of the said Court, with 
the sanction of the Commissioners of her Majesty's 
Treasury. 

X. Where it appears by affidavit to the satisfaction of 
a registrar of the principal registry that the testator or 
intestate in respect of whose estate a grant or revocation 
of a grant of probate or letters of administration is applied 
for had at the time of his death his fixed place of abode 
in one of the districts specified in Schedule (A«) to the 
said ** Court of Probate Act," and that the personal 
estate in respect of which such probate or letters of ad- 
ministration are to be or have been granted, exclusive of 
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what the deceased may have been pottessed of or entitled 
to as a trustee^ and not benefidaUj, but without deduct- 
ing anything on account of the debts due and owing from 
the deceased, was at tho time of his death under the value 
of two hundred pounds, and that the deceased at the time 
of his death was not seised or entitled beneficially of or to 
any real estate of the value of three hundred pounds or 
upwards, the judge of the County Court having juris- 
diction in the place in which the deceased had at the time 
of his or her death a fixed place of abode shall have the 
contentious jurisdiction and authority of the Court of 
Probate in respect of questions as to the grant and revo- 
cation of probate of the will or letters of administration of 
the efiecta of such deceased person, in case there be any 
contention in relation thereto. 

XI. Section fifty-four of the said Court of Probate sect. 54, of 
Act shall be and the same is hereby repealed. c. 77, re- 

XII. The said Court of Probate Act, section fifty- f^^^t; , 

' ^ Sect. 59, of 

nme, shall, so far as the County Courts or a judge th^eof 20 & 21 vict. 
are concerned, apply to an application for the revocation to appUea- 
of a grant of probate or administration as well as to an vocation of 
application for any such grant. *^'*° 

For the change effected by these two sectioBS (11 & 12), see 
mp, p. 80. 

XIII. The power and authority to make rules and Power to 
orders for regulating the proceedings of the County ^dorden 
Courts shall extend and be applicable to all proceedings ^^aJea^o?^ 
in the County Courts under this Act, and also to framing c^n°y *^* 
a scale of costs and charges to be paid to counsel, proc- ^**^« 
tors, solicitors and attomies, in respect of proceedings in 
County Courts, under the said Court of Probate Act or 

this Act. 
See twp, p. 60. 

XIY. All noncontentious business pending in any Nonconten- 
Ecclesiastical Court at the time when '^ The Court of LeM Ending 
Probate Act" came into operation shall be deemed to desiMticsi 
have been transferred to the Court of Probate, in the SSiimd. 
same way as all pending suits were transferred to the said 
court under the said Act, and all Acts executed under the 
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authority of any such Ecclesiastical Court with reference 
to such business which would have been valid if the 
authority of such court had not been abolished shall be 
Yalidy and all oaths and bonds sworn and executed in 
manner required by any such Ecclesiastical Court in re- 
ference to such business, prior to the eleventh day of 
January, one thousand eight hundred and fifty-eight, shall 
continue to have and be deemed to have had the same 
force and effect in law as they would have had if sworn 
and executed in pursuance of the provisions of the said 
Act or of this Act. 
Bondi given XV. Bonds givcu to any archbishop, bishop or Other 
Jan. 11, 1858, pcrson cxcrcisiug testamentary jurisdiction in respect of 
force. grants of letters of administration made prior to the 

eleventh day of January, one thousand eight hundred and 
fifty-eight, or in respect of grants made in pursuance of 
the Court of Probate Act or of this Act, whether taken 
under a commission or requisition executed before or 
after the said eleventh day of January, shall enure to the 
benefit of the judge of the Court of Pi'obate, and, if 
necessary, shall be put in force in the same manner and 
subject to the same rules (so far as the same may be 
applicable to them) as if they had been given to the judge 
of the said court subsequently to that day. 

These two sections (14 & 15) extends the provisions of sect. 
84 of the principal act. Sup. p. 116. 

An executor XVI. Whenever an executor appointed in a will sur- 
notappeuing vives the tcstator, but dies without having taken probate, 
tobe^reated and whenever an executor named in a will is cited to take 
renounced.^ probate, and does not appear to such citation, the right of 
such person in respect of the executorship shall wholly 
cease, and the representation to the testator and the admi- 
nistration of his efiects shall and may, without any 
further renunciation, go, devolve and be committed in 
like manner as if such person had not been appointed 
executor. 

This section explains who is intended under sect. 70 of the 
principal act as a person renouncing probate. Sup. p. 111. 

Judge of the XVII. The judse of the Court of Probate shall have 

Court of J » •%! /. 1 . 

Probate may and exercise the same power of altenng and amending 
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grants of probate and letters of administration made amend granu 
before the eleventh day of January, one thousand eight Jao. ii, i858. 
hundred and fifty-eighty as any Ecclesiastical Court had 
and exercised in respect of such grants. 

XVIII. The provisions of an Act passed in the thirty- Provisions of 
eighth year of George the Third, chapter eighty-seven, c. 87, and 
and of " The Court of Probate Act," shall be extended c. 77, «- 

to all executors and administrators residing out of the ca!se^of eze- 

jurisdiction of her Majesty's courts of law and equity, SmSitea- 

whether it be or be not intended to institute proceedings ^"* 

in the Court of Chancery, and to all grants made before 

and subsequently to the passing of the last-mentioned 

Act, and it shall be lawful to alter the language of the 

grant prescribed by the first-named statute so as to make 

it apply to grants made in the Court of Probate under 

the said last-mentioned Act. 

This sectioD exteods the provisions of sect. 74 of the principal 
act. Siq>. p. 107. 

XIX. From and after the decease of any person dying Between the 
intestate, and until letters of administration shall be person de- 
granted in respect of his estate and effects, the personal the grant the 
estate and efiects of such deceased person shall be vested vest inthe ■ 
in the judge of the Court of Probate for the time being, |JJJ|f ®""" 
in the same manner and to the same extent as heretofore 

they vested in the Ordinary. 

XX. All second and subsequent grants of probate or second and 
letters of administration shall be made in the principal grants to be 
registry, or in the district registry where the original will the original 
is registered or the original grant of letters of administra- Original lei- 
tion has been made, or in the district registry to which mSigtraUon 
the original will or a registered copy thereof or the record "« deposited. 
of the original grant of administration have been trans- 
mitted, by virtue of a requisition issued in pursuance of 

section eighty-nine of " The Court of Probate Act ;" 
and for and in respect of such second or subsequent 
grants of probate or letters of administration to be made 
in a district registry, it shall not be requisite that it should 
appear by affidavit that the testator or intestate had a 
fixed place of abode within the district in which the 
application is made. 
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vtStM^m ""^ ^^^' '* ^^^^^ ^® lawful for the Court of Probate to 
require He- require securitj by bond, in such form as by any rules 

curity from a , , in- . . 1.^.^1.1 

receiver of and orders shall from time to time be durected, with or 
without sureties, from any receiver of the real estate of 
any deceased person appointed by the said court, under 
section seventy-one of "The Court of Probate Act;" 
and the court may, on application made on motion or in 
a summary way, order one of the registrars of the court 
to assign the same to some person to be named in such 
order; and such person, his executors or administrators^ 
shall thereupon be entitled to sue on the said security, or 
put the same in force in his or their own name or names, 
both at law and in equity, as if the same had been 
originally given to him instead of to the judge of the said 
court, and shall be entitled to recover thereon, as trustee 
for all parties interested, the full amount due in virtue 
thereof. 

The court has power under sect. 70 of the principal act to 
appoint a receiver of real est&te pendente lite. Sup. p. 99. 

Adminiatrar XXII. All the provisions Contained in the Court of 

tion pending _.. , . /,,.., 

suit deemed Probatc Act respecting grants of administration pending 
appe^s^ suit, shall be deemed to apply to the case of appeals to 
the House of Lords under the said Act. 

This section enlarges the powers of sect. 70 of the principal 
act. Sup, p. 99. 

Registrar XXIII. It shall be lawful for a registrar of the prin* 

BubpSnw to cipal registry of the Court of Probate, and whether any 
papers,\c. suit Or Other proceeding shall or shall not be pending in 
the said court, to issue a subpoena requiring any person 
to produce and bring into the principal or any district 
registry or otherwise, as in the said subpoena may be 
directed, any paper or writing being or purporting to be 
testamentary, which may be shown to be in the posses- 
sion, within the power or under the control of such 
person ; and such person, upon being duly served with 
the said subpoena^ shall be bound to produce and bring in 
such paper or writing, and shall be subject to the like 
process of contempt in case of default as if he had been a 
party to a suit in the said court, and had been ordered by 
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the judge of the Court of Probate to produce and bring 
in such paper or writing. 

This secdoii gives to a registrar of the principal registry the 
power given to the court by sect. 26 of the principal act, for the 
proceedings where a person makes default, see sup, p. 21. 

For the notice to produce, see ncp. p. 19. 

XXIV. The reffistrars of the principal reffistry shall Theregii- 

tm.r% tnAn all 

be invested with and shall and may exercise, with re- actshereto- 
ference to proceedings in the Court of Probate, the same sSwogates/ 
power and authority which surrogates of the judge of the 
Prerogative Court of Canterbury could or might before 
the passing of the Court of Probate Act have exercised 
in chambers with reference to proceedings in the said 
Prerogative Court. 

XXV. Copies of wills required to be transmitted by a copies of 
district registrar, and certified by him to be correct certified by a 
copies, under section fifty-one of the Court of Probate * *"^' 
Act, may be so certified and transmitted under a stamp 
provided by the district registrar for that purpose, and 
approved of by the judge of the Court of Probate. 

See sup, p. 77. 

XXVI. Certificates issued from the principal registry certificates 
with reference to notices of applications transmitted from p'^rll^cipia 
the district registrars under section forty-nine of the Court SflSSpSUf 
of Probate Act need not be made under the hand of a 
registrar of the principal registry, as required by the said 

Act, but may be issued under a stamp provided for that 
purpose, and approved of by the judge of the Court of 
Probate. 

See $up. p. 76. 

XXVII. Whereas doubts have been entertained whe- Requisitions 
ther a requisition can be issued under section eighty-nine isHuedforthe 
of the Court of Probate Act for the transmission of one ©fa sSgiV^ 
or more papers only, not being all the papers and docu- **'^"' 
ments in the custody of the person to whom any such 
requisition may be addressed : be it therefore enacted and 
declared, that the said section shall be construed to extend 

to all requisitions, whether for the transmission of one or 
of more records, willB, grants, probates, letters of admi- 
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nistration, administration bonds, notes of administration^ 
court books, calendars, deeds, processes, acts, proceedings 
or other instruments, relating exclusively or principally to 
matters and causes testamentary. 
See the note, sect. 89, of the principal act, 8iq>. p. 120. 

XXVIII. The judge of the Court of Probate, and the 
registrars of the principal registry thereof, shall respec- 
tively, in any case where an ecclesiastical or other court 
having testamentary jurisdiction had previously to the 
eleventh day of January, one thousand eight hundred and 
fifty-eight, made any order or decree in respect of costs, 
have the same power of taxing such costs, and enforcing 
payment thereof, or of otherwise carrying such order or 
decree into effect, as if the cause wherein such decree was 
made had been originally commenced and prosecuted in 
the said Court of Probate : provided that in taxing any 
such costs, or any other costs incurred in causes depend- 
ing in any such courts before the time aforesaid, all fees, 
charges and expenses, shall be allowed which might have 
been legally made, charged and enforced, according to 
the practice of the Prerogative Court of Canterbury. 

On the subject of fees and costs, see the note to sect. 96 of 
the principal act, sup, p. 127. 

XXIX. Letters of administration granted by the Court 
of Probate in Ireland shall not be resealed, under section 
ninety-five of the twentieth and twenty-first Victoria, 
chapter seventy-nine, until a certificate has been filed 
under the hand of a registrar of the Court of Probate in 
Ireland that bond has been given to the judge of the 
Court of Probate in Ireland in a sum sufficient in amount 
to cover the property in England as well as in Ireland, 
in respect of which such administration is required to be 
resealed. 

See sup, p. 147. 

XXX. It shall be lawful for the judge of the Court of 
Probate to appoint, by commission under seal of the 
court, any persons practising as solicitors in the Isle of 
Man, in the Channel Islands, or any of them, to admi- 
nister oaths, and to take declarations or affirmations, and 
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to exercise any other powers which can be exercised by 
Commissioners of her Majesty's Court of Probate ; and 
snch persons shall be entitled from time to time to charge 
and take sach fees as any other persons performing the 
same duties in the Court of Probate may charge and 
take. 

XXXI. In cases where it is necessary to obtain affi- AffidsTiti, 
davits, declarations or affirmations, to be used in the tobeiwom 
Court of Probate from persons residing in foreign parts maUnRthem 
out of her Majesty^s dominions, the same may be sworn, foni^^ parts, 
declared or affirmed, before the persons empowered to 
administer oaths under the Act of the sixth of Greorge the 
Fourth, chapter eighty-seven, or under the Act of the 
eighteenth and nineteenth of Victoria, chapter forty-two ; 
provided that in places where there are no such persons 

as are mentioned in the said Acts such affidavits, decla- 
rations or affirmations, may be made, declared and 
affirmed before any foreign local magistrate or other 
person having authority to administer an oath. 

XXXII. Affidavits, declarations and affirmations, to Affidaviti. 
be used in the Court of Probate may be sworn and taken to bTiwom™ 
in Scotland, Ireland, the Isle of Man, the Channel 
Islands, or any colony, island, plantation, or place out of 
England, under the dominion of her Majesty, before any 

court, judge, notary public, or person lawfully authorized 
to administer oaths in such country, colony, island, plan- 
tation, or place respectively, or, so far as relates to the 
Isle of Man and the Channel Islands, before any com- 
missary, ecclesiastical judge or surrogate, who, at the 
time of the passing of the Court of Probate Act, was 
authorized to administer oaths in the Isle of Man or in 
the Channel Islands respectively, and all registrars and 
other officers of the Court of Probate shall take judicial 
notice of the seal or signature, as the case may be, of any 
such court, judge, notary public or person, which shall 
be atteched, suspended, or subscribed to any such affi- 
davit, declaration or affirmation, or to any other document. 

These three sections (30 — 32) amend sect 27 of t^e principal 
act, see mp, p. 22. For the penalty for forging, see inf, sect. 34 
of this act. 
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Penom XXXIII. If any peraon shall forffe anr lucb seal or 

or signature sigftoture as last UGT^oaM^ Off any seal or signature im-* 
Siony.^ preased, affixed or aabscribedy under the prayiskmB of tlw 
•aid Actof tbeaxth of George tbe Foarth^oraf tkeaaid 
Act of the eighteenth and nineteenth Victoria, to any 
affidaviti declaration or affirmation to be used in the 
Coart of Probate, m ahall tender m evidence any sach 
document as aforasaid with a fidse or counterfdt seal or 
signature thereto, knowing the sane to be £dse or coun- 
terfeit, he shall be guilty of felony, and shall upon con^ 
vicdon be liable to penal serritnde for the term of his Ufe, 
or for any term not less than seven years, or to be im- 
prisoned, with or without hard labour, for any term not 
exceeding three years nor less than one year ; and when- 
ever any such document has been admitted in evidence 
by virtue of this Act, the court or the person who has 
admitted the same may, at the request of any party 
against whom the same is so admitted in evidence, direct 
that the same shall be impounded, and be kept in the 
custody of some officer of the court or other proper 
person, for such period and subject to such conditions as 
to the said court or person shall seem meet; and every 
person charged with committing any felony under this 
Act may be dealt with, indicted, tried, and, if convicted, 
sentenced, and his offence may be laid and charged to 
have been committed, in the county, district or place in 
which he may be apprehended or be in custody; and 
every accessory before or after the fact to any such offence 
may be dealt with, indicted, tried, and, if convicted, sen- 
triced, and his offence kid and charged to have been 
committed, in any county, district or place in which the 
principal offender may be tried. 

As to the recognition of the seal of the court, see iup, p. 16. 

Persons XXXIY. Any person who shall wilfully give false 

oath%fore"^ cvidencc, or who shall wilfully swear, affirm or declare 
guiUyo?^ falsely, in any affidavit or deposition before any swrro- 
peijory- gate having authority to administer oaths under the Court 
of Probate Act, or before any person who before the 
passing of the said Act was a surrogate authorized to 
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administer oaths in any of the Channel Islands^ or before 
any person authorized to administer oaths under this Act^ 
shall be liable to the penalties and consequences of wilful 
and corrupt perjury. 

XXXV. In case any officer appointed or to be ap- ProvWonfor 
pointed by virtue of the Court of Probate Act, 1857, or abteneoof 
of this Act^ shall, by reason of ill-health or other in- ° °^' 
firmity, become temporarily incapable of performing the 

duties of his office, it shall be lawful for the judge to 
appoint some other fit and proper person to discharge 
the duties of such office for any period not exceeding six 
calendar months at any one time, and the person so ap- 
pointed shall, during such period, have all the power and 
authority of the officer in whose place he shall be so 
appointed, and shall be paid by such officer such sum by 
way of salary or allowance as shall be agreed upon be- 
tween them respectively or be fixed by the judge, and the 
judge may, at his discretion, give leave of absence to any 
officer of the court for any period not exceeding two 
months in any year, and shall have the like power of 
making provision for the discharge of the duties of the 
office during such absence. 

XXXVI. The judge of the Court of Probate shall The judge 
have and exercise over proctors, solicitors and attomies same powers 
practising in the said court, the like authority and control titionenas 
as is now exercised by the judges of any Court of Equity Jthfi courts. 
or Common Law over persons practising therein as 
solicitors or attomies. 

The first statute, which enacted certain penalties against any 
Serjeant, pleader or other on account of deceit or collusion in 
the King^s Court, was 3 Edw. I. c. 29. That act exteuds to 
attomies, clerks of court or any other, 2 Inst. 213. 

For the practice in proceeding against an attorney, see In re 
Kinq, 1 Ad. & £. 560; In re Jaques, 2 D. & R. 64; /n re 
HodgBon, 3 Dowl. 330. 

XXXVII. When any requisition shall issue in pur- Provision for 

"^ •* * expenaet of 

suance of section eighty-nine of "The Court of Probate indexing, &c. 
Act, 1857/' it shall be lawful for the Commissioners of required to 
her Majesty's Treasury, out of such monies as may be undenequi. 
provided and appropriated by Parliament for that pur- 
pose, to cause to be paid all such expenses attending the 
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arranging, classification^ indexing, carriage or otherwise 
connected with the remoyal of the documents or books 
required by such requisition to be remoyed, as the judge 
shall from time to time certify to the said commissioners 
to be proper and necessary. 
Short uue of XXXVIII. In citing the Act of the twentieth and 
twenty-first Yictoria, chapter seventy-seyen, in any in* 
strument, document or proceeding, it shall be sufficient to 
use the expression '* The Court of Probate Act, 1857," 
and in citing this Act, the expression ^* Court of Probate 
Act, 1858." 



APPENDIX. 



RULES AND ORDERS (1857) 

For Her Majesty^ s Court ofProhatey in respect of 

CONTENTIOUS BUSINESS (Sect. 30). 

(Referred to throughout as C.) 



1. All proceedings in the Court of Probate or in the registries thereof 
in respect of business not included in the Act itself under the expression 
'* Common Form business,*' except the warning of caveats, shall be 
deemed to be Contentious business.* 

2. Executors or other parties who, previously to the passing of the 
Act, might prove wills in solemn form of law, shall be at liberty to 

grove wills under similar circumstances, and with the same privileges, 
abilities and effect, as heretofore.^ 

3. Next of kin and others who, previous to the passing of the Act, 
had a right to put executors or other parties entitled to administra- 
tion with the will annexed upon proof of the will in solemn form of 
law, shall continue to possess the same rights and privileges, and be 
subject to the same liabilities with respect to costs, as heretofore.^ 

4. Parties who previously to the passing of the Act had a right to 
intervene in the cause shall continue to possess the same right, subject 
to the same limitations and the same rules with respect to costs as 
heretofore.** 

5. A caveat shall remain in force for the space of six months, and 
then expire and be of no effect, but may be renewed from time to 
time as heretofore. A caveat shall be warned at the place mentioned 
in it as the address of the person who entered it. It shall be sufficient 
for the warning of a caveat that one of the registrars send by the 
public post a warning signed by himself, and directed to the person 
who entered it, at the address mentioned in it.^ 

6. Upon a party appearing in answer to the warning of a caveat, 
the matter shall be entered as a cause in the court book, and the con- 
tentious business shall thereupon be held to commence.' 

7. Where a party proposes to prove a will or codicil in solemn form 
of law, and no caveat has been entered, or a caveat has been entered 

» Page 65. ^ Page 25. 

^ Page 91. • Page 78. 

« Ibid, ' Page 82. 
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and no appearance given to the warning thereof, the contentious busi- 
ness shall be held to commence with the extracting of a citation in the 
Forms Nos. 3 and 5, or in some similar form.^ 

8. Citations to see proceedings may be extracted from the registry, 
on the application of any party to the cause. A form is given, No. 4. 
Before a party can proceed after the service of a citation, an appear- 
ance must have been previously entered by or on behalf of the party 
cited, or an affidavit of personal service must have been filed in the 
registry, or the order of the judge, fbunded on an affidavit, and giving 
leave to proceed, must have been obtained, and filed in the registry. 

9. Every citation shall be written or printed on parchment, and the 
party taking out the same, or his proctor, sc^icitor or attorney, shall 
take it, together with a prsBcipe, a form of which is given, marked 
No. 6, to the registry, ana there depoHt the jn^cipe aad ^et the cita- 
tion signed and sealed. The address given in the praecipe must be 
within three miles of the General Post Office. Personal service of any 
citation shall be efiected by leaving a copy of the citation with the 
party cited, and showing him the original, if required by him so to do.*^ 

10. The entry of the appearance of a party shall be accompanied 
by an address within three miles of the General Post Office. 

11. It shall be sufficient to leave all pleadings and other proceed- 
ings not expressly requiring personal service under these rules and 
orders at the address furnished so as aforesaid by plaintiff and de- 
fendant respectively. 

12. In case the party cited does not appear within the time limited 
in the citation, the plaintiff shall allege the default of appearance on 
the record, and the cause shall thereupon proceed in default.' 

13. The form to be used in entering an appearance is given, No. 7. 

14. In case of proving a will in solemn form of law, the plaintiff 
shall declare in the Forms Nos. 8 and 9, or as near thereto as the cir- 
cumstances of the case admit ; and such declaration shall be delivered 
to the defendant, and a copy thereof filed in the registry upon one and 
the same day. 

15. The aeclaration may be delivered to the defendant at any time 
after the defendant has'entered an appearance. If the plaintiff do not 
deliver his declaration within one month after an appearance has been 
given, tbe defendant may ^ply to the judge in chambers to fix a time 
within which such declaration shall be delivered.^ 

16. In case of proceedings in default, the plaintiff shall file his de- 
claration in the registry within eight days from the last day allowed 
in the citation for the appearance of the defendant. 

17. The defendant, if desirous of pleading, must deliver his plea to 
the plaintiff within eight days after the service of the declaration, and 
file a copy thereof in tbe registry on one and the same day, otherwise 
he will not be permitted to plead, except with the permission of l]ie 
judge. Forms of pleas are given, Nos. 10 and 11.' 

18. If the plaintiff propound a will, and the defendant in his plea 
allege the existence of a will of later date, the plaintiff, as well as tiie 
defendant, may, with and subject to the permission of the judge, 
adduce proof on the trial of the validity of the will upon which he rehes. 

« Page 65. k Page 33. 
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10. In testomentery oavses, tlie serentl scripts of the tefttator, that 
is to Bay, wills, oodicils, drafts of wills or codiciJs, or written laslrac* 
tions for the same, shall oontinQe to be brought into the registry as 
heretofore. AnU for this purpose, every plaintiff shall at the time of 
filing the copy of his declaration in the registry, file therewith an affi- 
davit of scripts to the efiect of Form No. 12 ; and in like manner the 
defendant, upon filing the copy of his plea, shall file therewith a similar 
affidavit The time for the nling of these affidavits of scripts may be 
varied by order of the judge, on the application of either party. 
Every script coming within the terms of the affidavit, and of which 
the deponent has any knowledge, is to be specified therein, and every 
script in the custody or under die control of the party making the 
affidavit is to be annexed thereto, and deponted therewith in the 
registry." 

20. £ither of the parties may ffive in such further pleading as he 
may be advised. If either party aemre to amend his pleadings, he mav 
do so by permission of the judge, and in such form and under such 
terms as the judge may approve. The form of the declaration and plea 
will, it is presumed, be a sufficient guide to practitioners as to the form 
of any further pleadings.** 

21. If the defendant or plaintiff shall be of opinion that the decla- 
ration or plea or subsequent pleading does not disclose sufficient to 
enable him to proceed with safety, he may apply to the judge to order 
the pleadings to be amended ; and, if necessary, further application may 
be made to the judge thereon. 

22. Within eight days after the delivery of the last pleading in the 
cause, the plaintiff is to deliver to the defendant the issue in the Form 
No. 13, or in a form as near thereto as the circumstances of the case 
will adrnit.*^ 

23. The plaintiff, after delivery of Uie issue, shall give notice to the 
defendant, that, after the expiration of ei^bt clear days, he intends to 
apply to the court to try the question at issue before itself, either with 
or without a jury, or to direct an issue to be tried before a judge of 
assize, as the case may be ; and if the plaintiff do not give such notice 
within sixteen days from the day on which the issue was delivered the 
defendant may give a similar notice to the plaintiff. A Form of Notice, 
No. 14, is subjoined.^ 

24. A copy of every such notice shall be filed in the registry upon 
the day on which the same is served upon the opposite party in the 
cause. 

25. In each case the judge shall direct, and, if necessary, after hear- 
ing the parties, in what mode the cause shall be tried. 

26. After the direction of the judge has been obtained as to the mode 
in which the cause is to be heard, the plaintiff shall, within four clear 
days, deposit the record of the cause in the registry. The record is to 
conclude with a statement of the mode in which the judge has directed 
the cause to be tried, as in the Form No. 15. 

27. The plaintiff shall, on the day upon which he sets down the 
cause as reeuly for trial, eive notice to each party for whom an appear- 
ance has been entered of his having done so ; and if he delay setting 
down the cause as ready for trial for the space of one month after the 

■ Page 83. » Page 84. 
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court has directed the mode in which the qaestion at issae shall be 
tried, the defendant may set the cause down as ready for trial, and 
^ve a similar notice to the plaintiff and the aforesaid other parties. 
A copy of ever}' such notice shall be filed in the registry ; and the 
cause, excepting the judge shall otherwise direct, shaU come on in its 
turn. 

28. In default of the appearance of the party cited, a record, in 
Form No. 16, or as near thereto as can be, shall be filed in the 
registry. 

29. Every subpoena shall be written or printed on parchment, and 
may include the names of any number of witnesses. The party, or his 
solicitor or attorney, shall take it, together with a preecipe, (forms of 
which are given, marked 17, 18, 19 and 20,) to the registry, and there 
get it sigu^ and sealed, and there deposit the prsecipe.*! 

90. Either the plaintiff or defendant may call upon the other party, 
by notice in writing in the Form annexed, No. 21, to admit any docu- 
ment, saving any just exceptions ; and in case of refusal or neglect to 
admit the same, the costs of proving the document shall be paid by the 
party so neglecting or refusing, whatever the result of the cause may 
be, unless at the trial the judge shall certify that the refusal to admit 
was reasonable ; and no costs of proving any document shall be given 
except in cases where the omission to give the notice is, in the opinion 
of the registrar, a saving of expense.'' 

31. Applications for the production of instruments purporting to be 
testamentary, aiid shown to be in the possession or under the control 
of any person or persons, as mentioned in the 26th section of the Act, 
may be made to the judge, on motion or petition, or by summons served 
on the opposite party in any suit, and upon motion and affidavit in cases 
where no suit is pending. Forms of subpoenas applicable to these cases 
are given, Nos. 22, 23, 24 and 25.* 

32. The hearing of the case shall be conducted in court, and the 
counsel shall address the court, subject to the same rules and regula- 
tions as now obtain in the courts of common law.' 

33. After the conclusion of the trial, the registrar shall enter on the 
record the finding of the jury, or the decision of the judge, in a form 
corresponding as near as may be with that given, Nos. 26 and 27, and 
shall sign the same. 

34. Any person proceeding to prove a will in solemn form, or to 
revoke the probate of a will, may, if the will affects real estate, apply 
to the judge for an order authorizing him to cite the heir or heirs at 
law or other person or persons pretending interest in such real estate ; 
and the judge, on being satisfied by affidavit that the will in question 
does affect or purport to affect the real estate, shall make an order 
authorizing the person applying to cite the heir or heirs at law or 
other such person or persons as aforesaid : provided always, that the 
judge may make any special directions as to the persons to be cited 
which he may think the justice of the case requires." 

35. An application for a new trial may be made to the Court of 
Probate in respect to causes tried before a jury within ten days from 
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the day on t^bich tbe cause was tried, or on the first 'sitting of the 
court after tbe cause has been tried/ 

86. An application for a rehearing of any case tried before the judge 
without a jury, and in whicb'evidence is eiven vhd voce, may be made 
within ten days from the day on which the same was heard, or at the 
first sitting of the court after the cause has been heard.* 

97. If the plaintifi'or defendant in any cause, unless by leave of the 
judge previously obtained, fall to deliver the declaration, plea or other 
pleadii^ within the time specified in these rules, the other party in the 
cause shall not be compelled to receive the same, unless by direction of 
the judge. The expense of every such application to the judge shall 
&11 on the party who has caused the delay. 

38. Citations, notices, and other processes heretofore in use and 
still retained, are to be inserted in tbe London Gazette, and in such of 
the leading morning and evenino^ papers, and such local papers as the 
judge may from time to time du'ect, instead of being served on the 
Royal Exchange.' 

39. Wh^ a special time is limited for filing affidavits, no affidavit 
filed after that time shall be used in court, unless by leave of the 
judge. 

40. In contentious business, inventories, and not merely declarations 
of the personal estate and efiects of the deceased, are to be used, unless 
by order of the judge. The Form of Inventory is given, No. 28. 

41. All notices required by these rules, or by the practice of the 
court, are to be in writing. 

Interest Causes J 

42. In interest causes, as heretofore, each party shall be at liberty to 
deny the interest of the other ; and in such cases both parties may, with 
and subject to the permission of tbe judge, adduce proof on one and the 
same trial of their interest respectively. 

43. In interest causes tbe plead ine of each party must show on the 
face of it that no other person exists naviog an interest superior to that 
of the claimant. 

44. Forms of the declaration and plea in an interest cause are given, 
No. 9, and No. 11. 

Proceedings by Petition.* 

45. In proceedings by petitfon- the plaintifir shall, within four clear 
days after an appearance has been entered for the defendant, or, when 
the defendant is already before the court, within four clear days from 
the day upon which he claims to be heard by petition, deliver his act 
to the defendant, and file a copy thereof in the registry upon one and 
the same day. 

46. The defendant shall, within ei^ht davs after the delivery of the 
act, deliver his answer to the plaintiff, and file a copy thereof in the 
registry upon one and the same day. 

47. The same course shall be pursued until the petition is con- 
cluded. 
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48. Both plaintiff and defendant shall, within ei^ht clear days from 
the day upon which the petition is concluded, file in the registry such 
affidavits as may be necessary in support of their several averments 
therein. A Form of Petition is given, No. 29. 

AppeaU/' 

49. No petition of appeal shall be lodged against any sentence of 
the Court of Probate, unless within a month of the delivery of the 
sentence appealed from, or within such other time as the judge shall 
direct, and unless notice of such appeal has been given to the opposite 
party in the cause, and filed in the registry. 

50. Parties may proceed to carry into effect the decision of the 
Court of Probate, notwithstanding any such notice of appeal, unless 
the judge shall otherwise order. 

51. After notice of appeal has been given, the judge of the Court of 
Probate may order the execution of his decree to be suspended, upon 
such terms as he sees fit. 

52. The judge shall in every case in which a time is fixed by these 
rules for the performance of any act have power to extend the same to 
such time, and with such qualifications and restrictions, and on such 
terms as to him may seem fit. 

» Page 60. 



Contentious Business. 171 



FORMS, 

Which are to he followed as nearly as the circumstances of 

each case tviU allow. 



No, 1.— Caveat, 

In her Majesty's Court of Probate. The Principal Registry. 

Let nothing be done in the goods of A. B., late of deceased, who 

died on the day of 18 at unknown to C. D., of 

having interest [or to E. F., proctor, solicitor or attorney of parties having 
interest]. 

Dated this day of 18 . 

(Signed) C. D., of [or E.F., of 

the proctor, solicitor or attorney of parties having interest]. 



No. 2. — Warning to Caveat. 

In her Majesty's Court of Probate. The Principal Registry. 

To A. B., of [or to C. D., of proctor, solicitor or attorney of 

parties having interest]. 

You are hereby warned, within six days after the service of this warn- 
ing upon you, inclusive of the day of such service, to cause an appearance 
to be entered for you in the principal registry of the Court of Probate to 
the caveat entered by you in the goods of £. F., late of deceased, 

who died at on the day of 18 and to set forth your [or 

your client's] interest ; and take notice, that in default of your so doing the 
said court will proceed to do all such acts, matters and things as shall be 
needful and necessary to be done in and about the premises. 

(Signed) X. Y., one of the registrars of her 

Majesty's Court of Probate. 

Indorsement to be made aflter Service. 

This warning was served by I. K. on A. B. [or C. D.], of the person 

named in the caveat entered in respect of the goods of the said deceased 
at on the day of 18 . 

(Signed) I. K., 

[or, The duplicate of this warning, signed by the said X. Y., was sent by 
the public post, directed to the said A. B. [or C. D.], at on the 

day of 18 ]. 

(Signed) I. K. 



i2 
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No. 3. — ^Citation. 

In her Majesty's Court of Probate. 

Victoria, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of in the county of 

Whereas A. B., pf < .claiming to be the executor of C. D., late 

of deceased, who died on or about the day of 18 at 

intends to prove in solemn form of law aa well the alleged last will and testa- 
ment of the said deceased bearing date the day of as also the [first] 
codicil thereto, bearing date the day of [and so on for any other 

codicils'] : Now this is to command you, that within eight days after 
service hereof on you, inclusive of the day of such service, you do cause an 
appearance to be entered for you in our Court of Probate in support of any 
interest you may have in the estate and effects of the said deceased : Am d 
take notice, that in default of your so doing the judge of our said court 
will . proceed to hear the, said will [and codicils] proyed in solemn form of 
law, and to pronounce sentence in regard to the validity of the same, your 
absence notwithstanding. 

(Signed) ^. F., Registrar. 

Indorsement to be made after Service. 

This citation was served by G. H. on the within-named of 

at on the day of 18 . 

(Signed) G. H. 



No. 4. — Citation to see Proceedings. 

... I , • 

In her Majesty's Court of Probate. 

Victoria, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of in the county of 

Whereas there is now depending in our Court of Probate a cause entitled 
A. B. «. C. D., wherein the said A. B. is proceeding to prove in solemn 
form of law the alleged last will and testament with. codicils, of £. F., 

late of deceased, who died on or about the day of 

at : .....,-. 

And whereas it has been alleged that you are one of tde next of kin [or 
interested under a former will of the. deceased, or that you are a party en- 
titled in distribution to the personal estate and effects of the deceased, or 
as the case may he]: This is to give you notice to appear in the said 
cause, either personally or by your proctor, solicitor or attorney, should you 
think it for your interest so to do, at any time during the dependence of the 
Sfiid cause, and before fii\al judgment shftll be given therein : And vake 
notice, thatjA default pf yp^ir so doing the judge of our Court of Probate 
will proceed to hear the said will [and codicils] proved in so^^mn form of 
UWt .&nd pronounce judgment in the said cause, your absence notwith- 
standing. 

(Signed) E. F., Registrar. 

• 

Indorsement to be made after Service. 

I. 

This citation was served by G. H. on of at on the 

day of 1» . 

(Signed) G. H. 
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No. 5. — Citation to bring in Probate. 

In her Migesty's Court of Probate. 

VicTORiAi by the grace of God of. the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of in the county of 

Whereas probate of the last will and testament [with codicils] of 

A. B., late of deceased, was on or about the day of 18 

granted fo you by our Court of Probate : and whereas C. D., one of the 
natural and lawful brothers and next of kin [or interested under a former will, 
or^ a party interested in distribution in the goods] of the said deceased, 
hath alleged that the said probate ought to be called in, revoked and de- 
clared null and void in law : Now this is to' command tou, that within 
eight days after service hereof on you, indusive of the day of such service, 
you do bring into and leave in the principal registry of our said court the 
aforesaid probate, and further do show cause (if y6u should think it- for your 
interest so to do) why the same should not be revoked, and the said will, 
[ and codicils] pronounced to b6 null and invalid. 

(Signed) £. F., Registrar. 

Indorsement to be made after Service. 



This citation was served by G. H. on the within-named of 

at on the day of 18 . 



(^Signed) 



G.H. 



No. 6, — ^Praecipe for Ci^tion. 

In her Majesty's Court of Probate. 

Citation \w citation to see proceedings] for A. B. of against C. D., 

in a matter of proving in solemn form of law the last will and testament 
with codicils of £. F., late of in the county of, &c., deceased 

\or generally describing the nature qfthe suit"], 

P. A., proctor, solicitor or fittomey 
for (or A. B. in person]. 
The day of 18 . 



No. ?• — Ent?ry of an App^rance. 

In her Majesty's Court of Probate. 

A. B., Plaintiff, against C. D.,^ 

or I The Defendant C. D. appears in person, or 

Against C. D. and another, > E. F. proctor, solicitor or attorney for C. 

or I p., appears for the Defendant. 

Against C. D. and others, j ^ 

[Here insert ike address required by rule No, 9.] 

Entered the day of 18 . 



174 RuLBs AND Orders, 1857. 



No. 8. — Declaration. 

In her Majesty's Court of Probate. 

The day of 18 . 

A. B. by C. D., his proctor, solicitor or attorney, says, that E. F., late 
of deceased, who died on or about the day of at made 

his last will and testament, with codicils, bearing date, to wit, the said 

will on the day of 18 the said first codicil on the day 

of 18 \and to on for any other codicils'], and in the said will ap- 

pointed the said A. B. sole executor [or <u the cote may he] ; that the said 
will and codicils respectively, after having been reduced into writing, were 
signed by the said testator in the presence of two witnesses present at the 
same time, and who subscribed the same in the presence of the said testator, 
and whose names severally appear upon the said will and codicils ; and that 
the said testator was at the time of the execution of the said will and codicils 
respectively of perfect sound mind, memory and understanding. 

(Notice, where the Defendant appears.) 

The defendant must plead hereto in eight days from the date hereof, other- 
wise the plaintiff will proceed to obtain probate of the said will [and 
codicils]. 



No. 9. —Declaration in an Interest Caase. 

In her Migesty's Court of Probate. 

The day of 18 . 

A. B. [or A. B. by C. D., his proctor, solicitor or attorney] saith, that 
£. F., late of deceased, died on or about the day of 18 

at intestate, a widower, without child, parent, brother or sister, uncle 

or aunt, nephew or niece, leaving the said A. B. his lawful cousin-german 
and one of his next of kin [or at the cate may he], 

(Notice.) 

The defendant roust plead hereto in eight days from the date hereof, other- 
wiy the plaintiff will proceed to obtain letters of administration to the per- 
sonal estate and effects of the said deceased. 



No. 10.— Plea. 

In her Majesty's Court of Probate. 

The day of 18 . 

G. H. [or G. H. by I. Z., his proctor, solicitor or attorney] saith, that the 
paper writing bearing date the day of 18 and alleged by the 

plaintiff to be the last will and testament of A. B., late of in the 

county of deceased [or the first or any other codicil thereto], was not 

executed according to the provisions of 1 Vict. cap. 26, [or that the de- 
ceased at the time the said alleged will (or alleged codicil) bears date, to wit, 
on the day of 18 was not of sound mind, memory and under- 

standing], [or any other averment in accordance with the circumstancet of the 
cate]. 



"N 
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No, 11. — Plea in an Interest Cause. 

In her Migesty's Court of Probate. 

The day of 18 . 

G. H. [or 6. H. by I. K., his proctor, solicitor or attorney] saith, that 
A. B., the plaintiff, is not the lawful cousin-german of E. F., who died on 
or about the day of 18 at the deceased in this cause. 

And furtheri that the said deceased died intestate, a widower, without child, 
parent, brother or sister, uncle or aunt, nephew or niece, or cousin-german, 
leaving him the said G. H. his lawful cousin-german once removed, and his 
only next of kin [or as the case may be"]. 



No. 12. — Affidavit of Scripts. 

In her Majesty's Court of Probate. 



A. B. V. C. D. 



( A B I 

I, ! • • I of in the county of party in this cause, make 

' l^. mJ» ' 

oath and say, that no paper or parchment writing, being or purporting to 
be or having the form or effect of a will or codicil or other testamentary 
disposition of E. F., late of in the county of deceased, the de- 

ceased in this cause, has at any time, either before or since his death, come 
to the hands, possession, or knowledge of me this deponent, save and ex- 
cept the true and original last will and testament of the said deceased now 
remaining in the registry of this court, the said will bearing date the day 
of 18 [^or as the case may be'\, also save and except [here add any 

other testamentary papers qf which the deponent has any knowledge'], 

(Signed) A. B. 
Sworn before me [person authorized to administer oaths under the actJ] 

N.B. — Ml papers answering the description in the affidavit which are in the 
possession or under the control qf the party making the t^ffidaoit should he par- 
ticularly described therein, and, if possible^ brought into the registry annexed 
thereto. 



No. 13.— The Issue. 

In her Msgesty's Court of Probate. 

The day of 18 . 

A. B. V. C. D. 

A. B., b^ P. Q., his proctor, solicitor, or attorney, [or in jperson*] did de- 
liver, to wit, on the day of 18 to the said C. D., his decla- 
ration in the words and figures following : 

[Here insert Adoration at length,"] 

Whereupon the said C. D. did deliver, to wit, on the day of 

to the said A. B., his plea, in the words and figures following : 

;'Here insert plea at length.] 
Add any further pleadings.] 

Therefore the plaintiff claimed that the cause should be tried as the court 
shall direct 
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Nb. 14.— Notice as to Mode of "Trial. 

In her Majesty's Court of Probate. 
A. B. V. C. D. 
To of 

Tak« notice^ that after thf expiration of eight clear days from the service 

hereof the ! p»in j ( '^ ^^^ cause intends to apply to the court to try 

('defendant ) 
the question at issue before itself [or by a common or special jury before 
its^f ], [or to direct an issue to be tried, before the judge of assize by a 
special or common jury at the next assizes to be holden in and for 

the county of ^, (or as the case may be"]. 

Dated this day of 18 . 

(Signed) \^} 
or £. F., proctor, solicitor, or attorney 

for J^i5:| 

< C. D. i 



No. 15. — Form of Record- 
In her Majesty's Court of Probate. 
The day of 18 . 

A. B. V. C. D. 

A« B., by £, F.| hia- proctor, solicitor, qr attorney [or in person], having 
cited C. D. to appear in support of any interest he may have, in the efitftX/^ 
and effects of G. H. [or according to the terms qf tfte ctto/ton], late of 
deceased, who died oa or about the day of 18 aX 

the said C. D. appeared thereto, personally [or by. his proctor, solicitor, or 
attarMCff] : Whereupon A« B., to wit, on the day of 18 

did deliver his declaration to t^e said C. D*, in the words and figures 
following : 

[Here insert declaration at full length."] 

Whereupon the said C. D. did deliver, to wit, on the day of 

to the said A. B., his plea in the words and figures following : 

[Hisra insert plea~ of IfngtJ^] 
[Add any further. pleadings, ] 
Whereupon the judge did order, as follows : 

[Here set forth the order verbatimJ] . 



No. 16. — Form of Record in cage of Party cited not appearing. 

In her M^esty's Court of Probate. 

The day of 18 . 

A. B. V, C. D. 

A. B., by E. F., his proctor, solicitor or attorney [or in person], h^vjiog 
cited C. D. to appear in support of any interest he may have in the estate 
and effects of G. H. [or according to the terms qf the citation'], late of 
deceased, who died on or about the day of 18 at the 
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* « 

said C. D. did not appear personally or by his proctor, solicitor or attorney : 
Whereupon, in default o| the appearance of the said E. F., A. B. did file 
his declai^tion in the registry in the words and figures following : 

[Here iniert declaration at full length,"] 

Therefore A. B. claimed that the cause should be tried as the Court shall 
direct: * ' • 

Whereupon the judge did direct the said cause to be heard before himself 
[or as the case may be]i 



No. 17.— Form of Subpoena ad testificandum. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Queen, Defender of the Faith, to [names of all witnesses in- 
cluded in the subpcena^t greeting. We command you and every of you that, 
all other things set aside and ceasing every exctise, you and every of you be 
and appear in your proper persons before [insert the name rf the judge']^ 
judge of our Court of Probate- at our Court of Probate at on ' 

the day of ♦by of the clock in th6 forenoon of the same 

day, and so from day to day until the cause or proceeding is tried, to testify 
the truth according to your knowledge in a certain cause now in our court 
before our said judge depending, between plaintiff and 

defendant [or in a certain cause or proceeding now in our court before our 
said judge depending, iii default' of the a]f)pei<rance! of parties cited, en- 
titled ], on the part of the [plaxnt\fff defendant, or as the case 
may he"], and at the aforesaid day, between the parties aforesaid, to be tried 
[or in default aforesaid, between the parties aforesaid, to ht tried] ; and 
this you nor any of vou shall in nowise omit, under the penalty of every 
of you of 100/. Witness [iiwer^ the name of the judge], tx the Court of 
Probate, the day of in the year of our reign. 

(Signed) 



Ifo. J8. — Subpoena duces tecum. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Qiieen, Defender of the Faith, to [names of all parties included 
in the subpoena]; greeting. We command you and every of you that, all 
other things set aside and ceasing* every excuse, you and every of you be 
and appear iki your proper jiersons ' before' [insert the- name qf the judge], 
judge of our Court of Probate at on the dfty of 

by of t|ie clock in t^e forenoon of the same day, and so from day to 

day until the cause or proceeding is heard, and also that you bring with 
you and produce at the time and place aforesaid [here describe shortly the 
deeds, letters, papers, ^cJ required to -be produced], th'efa an^ there to testify 
and show all and singular those thin^ which you or eithet' of you know or 
the said deed or instrument doth import df 'and cohcet^ing a eettain cause 
or proceeding now in Our said 6ourt before our Said jud]ge depending, 
between plaintiff and defendant [or a certain cause or pro- 

ceeding now in our said court before our said judge depending, in default 
of the appearance of parties cited, and entitled ], on the part of the 

[plaint^' or defendant; or as the eaie fkay be], and at the aforesaid day 
between the parties aforesaid to be tried. And this you nor any of you 
shuU in nowise omit, under the penalty of every of you Of 100/. Witness 
[insert the name of the judge'], at the Court of Probate, the day 

of in the year of our reign. 

^ (Signed) E. F., Registrar. 

I6 
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No. 19. — l^rsBcipe for Subpoena ad testificandum. 

In her Majesty's Court of Probate. 

Subpoena of W. W., T. W., S. W., G. W. and F. W., to testify between 

A. B., plaintiff, and C. D., defendant, on the part of the plaintiff [^or 

defendant], the day of 18 . 

/c- j\ > A. B. I S P* ^'* plaintiff's [or defendant's] proctor, 

(Signed) { ^^^- I or J ^^^^^^^ ^ ^^^^^^^^^ ^ 



No. 20. — PrsBcipe for Subpoena duces tecum. 

In her Majesty's Court of Probate. 

Subpoena for W. W. to testify and produce, ^c, between A. B., plaintiff, 
and C. D., defendant, on the part of the plaintiff [or defendant], ihe 
day of 18 

/o- j\ ( A. B. > S P- A., plaintiff's [or defendant's] proctor, 

^^'^^^^ I era 4 "^ 1 solicitor or attorney. ' ^ 



No. 21. — Notice to admit Documents. 

In her Majesty's Court of Probate. 
A. B. V. C. D. 

Take notice, that the •< ? — ^ — > in this cause proposes to adduce in 

I defendant) *^ '^ 

evidence the several documents hereunder specified, and that the same 

may be inspected by the \ . — - J at on between the hours 

C plaintiff ' 

of and the 5 ^ ^° ^ J is hereby required, within forty-eight hours 

C plaintiff ' 

from the last-mentioned hour, to admit that such of the said documents as 

are specified to be originals were respectively written, signed or executed 

as they purport respectively to have been, that such as are specified to be 

copies are true copies, and such documents as are stated to have been 

served, sent or delivered were so served, sent or delivered respectively, 

saving all just exceptions to the admissibility of all such documents as 

evidence in the cause. Dated, &c« 

To \ ^^ I or to E. F., attorney or solicitor or agent for | ^^^^"^^ "-' 
C C. D. i ^ C plaintiff. 

(Sia:ned) } - * J or G. H., attorney or solicitor or agent for J -i '— 

M A. B. ' ' ( defendant 

[Here describe the documentt. The same form may be employed in describing 
the documents as is now in use in the common law courts,"] 



No. 22. — Subpoena to bring in a Script in a Cause. 

Victoria, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of 

Whereas there is now proceeding in our Court of Probate a certain 
business of proving in solemn form of law the last will and testament of 



Contentious Business* 179 

A. B. late of deceased, who died on or about at 

the said will bearing date the day of 18 promoted by C. D., 

the sole executor [or at the case may be^ therein named, against E. F., the 
natural and lawful brother and one of the next of kin of the said deceased 
[or a* the cote may be"] : And whereas it appears by a certain affidavit of 
the said C. D. made in the said cause, bearing date the day 

of 18 and now remaining in the registry of our said court, that 

a certain original paper writing or script, purporting to be testamentary, to 
wit, [?iere describe the paper accuratelyt"] is now in your possession or under 
your control : Now this is to command you, that, within eight days 
after service hereof on you, inclusive of the day of such service, you do 
bring into and leave in the registry of our said court the aforesaid script, 
or in case the said script be not in your possession or under your control, 
that you, within eight days after the service hereof on you, exclusive of 
the day of such service, do file in the registry of our said court an affidavit 
to that effect, and therein set forth what knowledge you have of and 
respecting the said script ; and this you shall nowise omit, under the 
penalty of 100/. Witness [inter t the name qf the Judge"], at the Court of 
Probate, the day of 18 in the year of our reign. 

Indorsement to be made after service. 

This citation was served by I. K. on the within-named of 

at on the day of 18 

(Signed) I. K. 



No. 23. — Subpoena to a Witness to be examined touching a 
Testamentary Paper of which he is supposed to have know* 
ledge. 

Victoria, by the grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of greeting. We command you that, all other things 

set aside and ceasing every excuse, you do appear before A. B., the judge 
of our Court of Probate, at our Court of Probate, at on the 

day of 18 by of the clock in the forenoon of the 

same day, and so from day to day until you be dismissed by our said judge, 
to testify the truth according to your knowledge [or to answer to certain 
interrogatories to be administered to you], touching a certain paper writing 
or script, purporting to be testamentary, of which reasonable grounds have 
been furnished to our said judge for believing that you have kn'owledg^. 
And this you shall nowise omit, under the penalty of 100^ Witness [intert 
the name If the judge], at the Court of Probate, the day of 

18 in the year of our reign. 

Indorsement to be made aAer service. 

This citation was served by I. K. on the within-named on the 

day of 18 

(Signed) I. K. 
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No. 24. — Praecipe for a Witness to bring in a Script. 

In her Majesty's Court of Probate. 

Subpcena for W. W. to bring into and leave in the registry. 

[Here accurately describe the script. "^ 

The day of 18 

fSioned) } ^' ^' I or {^' ^'* P^**^*'^'^ [^ defendant's] proctor, 
C C. D. i \ solicitor or attorney. 



No. 25. — Praecipe for a Witness to be examined touching a 
Testamentary Paper of which he is supposed to have know- 
ledge. 

In her Majesty's Court of Probate. 

Subpcena for W. W. to testify respecting of a paper writing or script 
purporting to be testamentary, to wit, [describing it,] of which he has 
knowledge, on the part of this day of 

^g. .V S A..B.} } P. A., plaintiff's [or defendant's] proctor, 

1 CTd^ j C solicitor or attorney. 



No. 26. — Entry on the Record of a Verdict for Plaintiff. 

Afterwards, on the day of 18 before the judge 

of her Majesty's Court of Probate, come the parties within mentioned, by 
their respective attornies [or as the ease may be] within mentioned, and a 
jury duly summoned also come, who, being sworn to try the matters in 
question between the parties, upon their oath say, that [state the qffirn^ive 
or negative of the issue, as it is found for the Plaintiffs and in the terms adopted 
in the pleading], 

[ff there be several issues joined and tried, then say] as to the first issue 
wij^iin joined upon their oath say, that [here state the affirmative or neet^ioe 
qf issue, as found for plaintiff ], and as to the second issue within joined, the 
jury aforesaid upon their oath say, ^c. [so proceed to state the finding qfthe 
jury on all the issues] ; and that with respect to the costs in the said cause 
the said judge on the same day [as the case may be] directed [here insert di- 
recti(fn m to costs]. 

(Signed) A. B., Registrar. 



No. 27. — Entry on the Record of a Judgment for Plaintiff. 

Afterwards, on the day of 18 before the judge of 

her Majesty's Court of Probate, come the parties within mentioned, by their 
respective attornies [or as the case may be] within mentioned : Whereupon 
the judge decreed [here insert the tenor of the decree]* 

(Signed) A. B., one of the Registram of her 

Migesty's Court of Probate. 
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No. 28.— Inventory. 

A true, full, and particular inventory of all and singular the personal 
estate and eflfects of A. B., late of deceased, which have at any time 

since his death come to the hands, possession, or knowledge of C. D., the 
sole executor named in the last will and testament of the said A. B. [or ad- 
ministrator, as the case may 6e], made and exhibited upon and by virtue 
of the corporal oath [or solemn affir.mation] of the said C. D., as follows, to 
wit: 



£ 



«.• 



d. 



be- 



First, this exhibitant saith, that the said deceased was at the 
time of his death possessed of - 

[TAe details of the deceased^ s effects must he here inserted in as 
many sheets of paper as may he necessary, and the value in- 
serted opposite to each particular."] 
Lastly, this exhibitant saith, that no personal estate or effects of or 
longing to the said deceased have at any time since his death come to the 
hands, possession, or knowledge of this exhibitant, save as is hereinbefore 
set forth. 

(Signed) C. D. 
. On the day of 18 the said C. D. was duly sworn to 

[or solemnly affirmed] the truth of the above inventory. 

Before me [person authorized to administer oaths under the act]. 



No. 29.— Petition. 

The day of 18 . 

A. B. [or A. B., proctor, solicitor, or attorney for C. D.] says that 

[Here insert all the facts which are to be alleged] : 
Wherefore the said A. B. prays, that 

[Here end with the prayer qf the petitioner,] 

(Signed) A. B. 

Answer. 

The day of 18 . 

E. F. [or E. F., proctor, solicitor, or attorney for G. H.] says, that 

[Here insert the facts alleged in answer*] 
Wherefore the 99id £. F. prays, that 

[Here insert the prayer qfthe defendant-] 

(Signed) E. F. 
The reply, rejoinder, &c. (if any such be necessary), are to be followed 
out in the sSime form. 
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FEES 

To be taken in Court and Contentious Business in the 

COURT OF PROBATE. 



£ *. d. 

On every citation 050 

On every citation to see proceedings 5 

On entering appearance 026 

Filing declaration 050 

Filing plea 050 

Filing act on petition 5 

Filing answer.. .. .. .. .. .. .. ..050 

Filing reply 050 

Filing any further writing to the Act ..050 

Filing inventory .. .. .. .. .. .. ..050 

On pleadings amended or reformed . . . . . . ..026 

Filing interrogatories .. .. .. .. .. ..050 

Filing answers to interrogatories .. .. .. .. ..050 

Filing affidavit as to scripts.. .. .. .. .. ..026 

Filing every script annexed to such affidavit . . . . ..050 

Filing case for motion 050 

For entering the order of court on motion . . . . . . ..050 

Summons to attend in chambers .. 026 

For entering the order of court on summons 2 6 

Filing notices ..010 

On depositing the record .. .. .. .. .. ..lOO 

Setting a cause down for hearing or trial .. .... ..050 

Entering the final decree in a cause . . . . . . ..0100 

Entering special verdict, if five folios of seventy-two words or 

under .. .. .. .. .. .. .. ..026 

If exceeding five folios, per folio of seventy-two words . . • . 6 
Entering order appointing a receiver of real estate . . . . 10 

Entering decree or order in pursuance of judgment of an extinct 

court 10 

Entering any order or decree made with consent of parties by the 

judge 10 

Entering any order or decree in the court book, not otherwise 

specified 026 

On withdrawal of a cause after the same is set down for hearing 
or trial, to be paid by the party at whose instance it is with- 
drawn .. .. .. .. .. .. •• ..050 

On the hearing or trial of a cause : 

From the plaintiff 100 

From the defendant 15 

If the hearing or trial continues more than one day, for each 
day: 

From the plaintiff 10 

From the defendant 10 
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Reducingf into writinff an^ question to be submitted to a jury £ 8. d. 

under the judge's durecdon 100 

Producing the judge's notes .. .. •• .. ..050 

Bill of exceptions signed by the judge .. .. .. ..050 

Entering on the record the finding of the jury or the decision of 

thejudge 5 

On every subpoena .. .. .. .. .. •• ..026 

On every commission issuing under seal of the court • . . • 10 

Writ of attachment 076 

Writ of sequestration .. .. •• .. .. ..100 

Filing certificate of County Court judge .. .. .. ..010 

Search in court books, if within the last five years • . • • 1 

If at an earlier period than within the last five years . . ..026 

Bond to be executed as security for costs or by a receiver of real 
estate, or for any other purpose or by any other person : 

If three folios of seventy-two words or under . . ..050 

If above three folios of seventy- two words, per folio . • 2 

Assignment of bond .. .. .. .. •• .. ..050 

Filing and entry of remission of appeal .. .. .. ..0100 

Filing exhibits, not exceeding ten folios each exhibit . • ..010 
If exceeding ten but not exceeding twenty . . . . . . 10 

If exceeding twenty but not exceeding fifty . . . . . . 15 

If exceeding fifty .. .. •• .. .. .. ..lOO 

Office copies of orders or decrees, judge's notes, or other docu- 
ments filed in a cause : 

If five folios of seventy- two words or under . . . . ..026 

If exceeding five folios of seventy-two words, per folio . . 6 
Filing every affidavit or other document brought into court, and 
deposited in the registry, not otherwise specified . . ..026 

Taxing every bill of costs : 

If three folios of seventy-two words or under . . ..026 

If exceeding three folios of seventy-two words : 

When taxed as between party and party, per folio . . 6 
When taxed as between practitioner and client, per folio 10 
Office copy of will under seal of the court : 

In addition to fees of the office copy of the will . . . . 10 

Commissioner of the court for administering oaths to each de- 
ponent .. .. .. .. .. .. .. ..016 

Examiner appointed to take depositions under a commission for 
examination of witnesses, for each day's attendance, besides 
travelling expenses .. ..330 



FEES 

To be taken by Officers of the County Courts in respect of 

Business under the Act. 



The same fees as in case of a plaint for a sum of 20/. 
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FEES 

To he taken for their own use by the Proctors, Solicitors and 
Attoi'nies practising in the Court of Probate 

IN CONTENTIOUS BUSINESS. 



£ s. d. 
Citation including precipe .. .• .. .. .. ..076 

Citation to see proceedings, including precipe . . • • .•076 

Certificate of service.. 026 

Subpoena ad testificanduip .. •• .. .. .. ..0^0 

Subpcena duces tecum, or to bring in a script, if five folios of 
seventy- two words, or under .. .. .. .. ..0$0 

If exceeding five folios, per folio . . . . . • ..010 

Writ of attachment, including precipe .. .. .. ..076 

Writ of sequestration, including precipe •• .. .. ..076 

Service of citation or subpoena, if within two miles of the place 
of business of the practitioner or of the person employed to 

effect the service •• .. •• .. 050 

If beyond that distance and not exceeding ten miles, for 
every mile one way .. ..' .. .. .. ..010 

Affidavit of service, if three folios of seventy-two words or under 5 
If above, for every folio, including copy . . . . • . I 4 

Jn cases in which the person to be served shall avoid service, or 
shall reside beyond the jurisdiction, except in Scotland and 
Ireland, a sum to be allowed for service according to the cir- 
cumstances. 

Instructions. 

Instructions for citation, for pleadings, for interrogatories, for 

special affidavits, or for inventories . . . . . . ..069 

Ditto to defend suit 068 

Ditto for brief, or case for hearing . . . . . . • • 13 4 

Pleadings and Copies. 

Drawing and engrossing declaration, if ten folios of seventy-two 
words or under .. .. .. .. .. .. ..100 

If exceeding ten folios, for every additional folio . . ..014 

Drawing and engrossing pleas, replicajtions, and other pleadings, 
if ten folios of seventy- two words or under . . • . ..100 

If exceeding ten folios, for every additional folio • • ..014 

Copies of declaration or pl^as to file, at per folio of seventy-two 

words . . . . . . ' . . . • . .* . . ..004 

Drawing the issue, if fifteen folios, of seventy-two words or under, 
including copy .. .. .'.'" .. .. .. .. 10 

If exceeding fifteen folios, per folio, including copy . . ..008 

Engrossing record to file, alt' p4r folio of seventy-two words .'. 6 

All copies on parchment, per folio of seventy-two words, includ- 
ing the parcnment* • .. .• .. .. •• ..OOd 
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Drawing and enigroning demurrer, inclusive of the statement of £ t. d. 
any matter of law to be argued, for ten folios of seventy-two 

words or under .. .. .. .. 10 

If exceeding ten folios of seventy-two words, per folio • • ..010 

Copy to file, at per folio of seventy- two words 4 

Copy of the issue on demurrer, at per folio of seventy- two words 4 
Drawing and engrossing special case, or case for motion, per 

folio of seventy-two words .. .. .. .. ..014 

Drawing bill of costs and copy for taxation, per folio of seventy- 
. two words .. .. .. .. .. .. .. ..010 

Copy for the adverse party, per folio of seventy- two words .. 4 
Drawing any instrument to be filed in or issued by the registry 
for which no other fee is herein allowed, and for fSeiir copy to 
be filed or issued, per folio of seventy- two words •• .. 14 

Notices. 

AJl necessary notices, if three folios or under, inclusive of copy 
and service.. .. .. .. .. .. .. ..050 

If exceeding three folios, for every additional folio . . ..010 

In all cases where service of a notice is necessary beyond two 
miles of the place of business of the practitioner, the same fee 
as upon the service of a citation. 

Copy of summons or order of the judge, and service . . • • 5 

Attendances. 

Attendance to search for appearance to citation, or subpoena to. 

bripg in scripts 068 

For attendance op counsel with brief, when the fee to counsel is 

one guinea, •• ••034 

When the fee to counsel exceeds one guinea and is under five 

guineas .. .. ..068 

When the fee is five guineas and upwards 13 4 

Attendance on consultation .. .. .. .. .. ..0134 

Attendance on conference .. .. .. .. .. ••068 

Attendance in pursuance of notice to admit 6 8 

For every hour after the first . . . . .'. • • ..068 

Attendance on trial or hearing when cause is in paper and not 

tried or heard, or on motion m court . . . . . . ..0134 

On trial or hearing 110 

If it lasts the whole day .. • 220 

Attendance on taxation of bill of costs . . . • . . . . 13 4 

If very long an additional fee will be allowed. 
Attendance on examination of witnesses under a commission : 

If in England or Wales, per diem 2 2 

If elsewhere .. .. .. 330 

For all necessary attendances in chambers before the judge or 

before a commissioner, on counsel, in the registry, or upon the 

adverse parties or practitioner, for which no other fee is herein 

allowed 6 8 

Brie& and Cases for Hearings 

For drawing same, per folio of seventy-two words . . ..010 
For each copy, per folio of seventy-two words .. .. ••004 
Letters. Every necessary letter during the dependance of the 
cause 036 
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Term fees and letters and messengers each term in which any £ s. d. 
business is done . . . . . . . . . . . . ..0150 

ri 1 
For maps or plans . . . . . . . • • • each from < to 

(8 8 



(0 10 
< to 



Copies of same if required • • . . . • • • each from 

(10 

Affidavits. 

Drawing special affidavits, per folio of seventy-two words, and 
copy for the court .. .. .. .. .. ..014 

Common affidavit, if five folios or under, including copy for the 
court or registry .. .. .. .. .. .. ..068 

If above five folios, per folio including copy . . . . ..014 

Defendants ~ 

Entering appearance 4.068 

Interrogatories. 

For drawing the same, at per folio of seventy- two words. . ..010 
Copv thereof to be delivered to the examiner and filed, at per 
folio of seventy-two words .. .. .. .. ..004 

Copies of Scripts or Exhibits. 

For every plain copy of a script, exhibit, or other instrument 
filed in the registry, per folio of seventy-two words . • ..004 

If the same or any part thereof are required to be made fac 
timile, in addition to the above per folio of seventy- two words 2 



If in any court or contentious business it should become necessair for 
proctors, solicitors, or attomies to transact any business for which no fee is 
herein specified, such fee shall be taken by them as would be allowed for 
similar business done in the courts of common law and equity, as the case 
may be. 
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FEES 

To he taken for the use of other Persons by the Proctors^ 
Solicitors and Attornies practising in the Court of Probate 

IN CONTENTIOUS BUSINESS. 



CounseFs Clerks' Fees. 

Not to exceed as under : £ s, d. 

Upon a fee to counsel under 5 guineas . • . . . • ..026 

5 guineas and under 10 guineas . . . . . . ..050 

10 guineas and under 20 guineas .. .. .. ..0100 

20 guineas and under SO guineas .. .. .. ..0150 

SO guineas and under 50 guineas 10 

50 guineas and upwards — at per cent, on the fee paid . . 2 10 
On consultations : 

Senior's clerk 076 

Junior's clerk .. .. .. .. .. .. ..026 

On general retainer . . . . • • . . . . . . ..0106 

On common retainer.. .. .. .. .. •• ..026 

On conference .. 050 



Witnesses' Expenses. 

Allowance to witnesses, including their hoard and lodging, as 
between party and party : 

Common witnesses, such as labourers, journeymen, &c. &c. : 
If resident within five miles of the General Post Office, 
per diem .. .. .. .. .. .. ..050 

If beyond that distance, per diem • • 7 6 

Master tradesmen, yeomen, farmers, &c. : 

If resident within five miles of the General Post Office, 

per diem . . 10 

If resident beyond that distance, per diem • . . . 15 

Auctioneers and accountants : 

If resident within five miles of the General Post Office, 
per diem .. .. .. .. .. .. ..110 

If resident beyond that distance, per diem . . ..220 

Professional men, including notaries, engineers and sur- 
veyorsy &c. : 

If resident within five miles of the General Post Office, 

per diem .. .. 110 

If resident beyond that distance, per diem . . . . S 8 
Clerks to attornies or others : 

If resident within five miles of the General Post Office, 

per diem 10 6 

If resident beyond that distance, per diem . . ..110 

Esquires, bankers, merchants and gentlemen, per diem ..110 
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Allowance to witnesses, including^ their board and lodging, as £ «. </. 
between party and party — amtinued. 

Females according to station in life : 

If resident within five miles of the General Post Ofiice, 
per diem, from 



If resident beyond that distance, per diem, from . . 



' to 10 0, 

fO 7 6 
..< ' to 

(l 



Police inspector : 
If resident within five miles of the General Post Office, 

per diem .. .. .. .. .. .. ..076 

If resident beyond that distance, per diem . . ..0100 

Police constable : 

If resident within five miles of the General Post Office, 

per diem .. •• 050 

If resident beyond that distance, per diem . . ..076 

The travelling expenses of witnesses will be allowed according to 
the sums reasonably and actually paid; but in no case will 
there be an allowance for such expenses of mbre than 1*. per 
mU^ one way. 



( 1^ ) 



RULES, ORDERS AND INSTRUCTIONS 

(1857) 

For the Dittrict Registrars of Her Majet/tifs Court of 

Probate, in respect of 

NON-CONTENTIOUS BUSINESS. 

(Referred to throughout as D.) 



NoN-ooNTBNTious business shall include all common fonn business 
as defined by the act, and the warning of caveats. 



, • 1 r • 

\. Application for probate or letters of administration may be made 
at the" t)rincipal re^sti'y in all cases. Application may be also made at 
a district registry in cases where the deceased at the time of his death 
had a fi^ced place of abode within the district in which the application 
is made, and not otherwise. 

, 2. Such applications may be made throngh a proctor, solicitor or 
attorney, or in person.* 

, 3, The district registrar, before he entertains any application for 
probate or administration, will take care to ascertain that the deceased 
had at the time of his death a fixed place of abode within his district.^ 

4. In no case sbould the district registrar allow the probate or letters 
of administltition to issue until all the inquiries iiirhich he may see fit to 
institute have been answered to his satisfaction, and this refers more 
particularly to iipplications made by a party in person. The district 
registrar is, notwithstanding, to afford as great facility for the obtain- 
ing grants of probate or administration as is consistent with a due 
regarci to the prevention of error or fraud. 

5. No district registrar shall take out probate or letters of adminis- 
tration for himself in his own district. 



Ai to Prohdte of Wills and Codicils arid Letters of Adrtti- 
nistration, foith the Will [or Will and Codicils] annexed, 
where the Wills and Codicils or the Codicils only are 
dated after d\st December j 1837. 

6. Upon receiving an application for probate or letters of adminis- 
tration with tbe will annexed, the district registrar must inspect the 
will, and see whether it purport to be signed by the testator or by some' 

• Page 27. •» Page 67. 



100 Rules and Orders, 1857. 

other person in his presence and by his direction, and subscribed by 
two witnesses, according to the provisions of 1 Vict. c. 26, s. 9, and 
15 &. 16 Vict. c. 24, and in no case must he proceed further if the will 
be not so signed and subscribed. 

7. If the will be signed by or for the testator and subscribed by two 
witnesses, the district re^trar must then refer to the attestation clause 
(if any), and consider whether from the wording thereof the will pur- 
ports to have been executed in accordance with 1 Vict. c. 26, s. 9. 

8. If there be no attestation clause to the will, or if the attestation 
clause thereto be insufficient, the district registrar must require an affi- 
davit from at least one of the subscribing witnesses, if either of them 
are living, to prove that the provisions of the act in reference to the 
execution of the will were in fact complied with ; and such affidavit 
must be engrossed and form part of the probate, so that the same may 
be a perfect document on the face of it.° 

9. If on perusing the affidavit it appear that the requirements of 
th^ statute were not complied with, the district registrar must refuse 
probatei 

10. tf, on perusing the affidavit or affidavits, setting forth the facts 
of the case, it appear doubtful whether the will has been duly executed, 
the district registrar must transmit a statement of the matter to the 
registrars of the principal registry, whose duty it will then be to obtain 
the directions of the judge thereon. 

Ill If both the subscribing witnesses are dead, or if from other cir- 
cun^tances no affidavit can be obtained from either of them, resort 
must be had to other persons (if any) who may have been present at 
^e execution of the will ; but if no affidavit of any such other person 
can be obtained, evidence on affidavit must be procured of that fact 
and of the handwriting of the subscribing witnesses, and also of any 
circumstances which may raise a presumption in favour of the due 
execution of the will. 

12. Having satisfied himself that the will was duly executed, the 
district registrar must carefully inspect the same, to see whether there 
are any interlineations or alterations appearing in it and requiring to 
be accounted for. Interlineations and alterations are invalid unless 
they existed in the will at the time of its execution, or, if made after- 
wards, unless they have been executed and attested in the mode re- 
quired by the statute, or unless they have been rendered valid by the 
re-execution of the will, or by the subsequent execution of some codicil 
thereto.** 

13. Where interlineations or alterations appear in the will (unless 
duly executed or accounted for by the attestation clause), an affidavit 
or affidavits in proof of their having existed in the will before its 
execution must be filed, except when the alterations are merely verbal 
or are of but small importance, and are evidenced by the initials of the 
attesting witnesses. 

14. In like manner, with re&fard to erasures and obliterations, they 
are not to prevail unless proved to have existed in the will at the time 
of its execution, or unless the alterations thereby effected in the will 
are duly executed and attested, or unless they have been rendered valid 
by the re-execution of the will, or by the subsequent execution of 
some codicil thereto. If no satisfactory evidence is adduced as to the 

c Page 73. « Page 68. 
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time when such eniBures and obliteration b wi 
erased or obliterated can, upon inspection c 
ascertained, tfaey must form part of the probat 

15. In every case of words having been e\ 
been of importance an affidavit must be requir 

16. If reasonable doubt exist in regard to i 
atiou, erasure or obliteration, the district regi 
ceeding to grant probate, communicate wit 
principal registry as directed by the statute (s. 

17. If a will contain a reference to any de 
or other document, of such a nature as to ra 
ought or ought not to form a constituent part ■ 
tion of BDch deed, paper, memorandum or oti 
required, witli a view to ascertain whether it 
and if not produced, its sun 'production shonli 

18. No deed, paper, memorandum or other 
of a will or codicil, unless it were in existeni 
will or codicil was executed.' 

19. If any vestiges of sealing wax or wafi 
are observable, leading to the inference that t 
01 other document may have been attached to 
Batisfactorily accounted for, or the productioi 
randum or other document should be required, 
non- production should be accounted for. If d 
any deed, paper, memorandum or other docui 
hate, the district registrar should, before proo 
communicate with the registrars of the priuci 
by sect. 50 of the Btatute.f 

20. The above rules and orders respecting 
codicib. 

21. In case of probate or administration wi 
woman annexed made by virtue of a powei 
under which the will purports to have been i 

23. No grant of probate or administration w 
will being simply an esecution of a special 
without communication with the registrars of 

23. The right of parties to administrntioii wi 
administration (with the will annexed) debtmit 
upon the circumstances of each particular m 
with the wording of the will, that no general 
which have obtained a judicial sanction, ca 

guidance of the district registrars. Whenever the right of the party 
applying is at all question^le, a statement of the case, accompanied 
hy a copy of the will, must be transmitted to the registrars of the 
principal registry for the directions of the judge thereon. 



iicihi and Testamentary Papers 
ltd dated before the Igt January, 

. will, codicil or tetCamentaiy papir 
shoald be attested by urittiesses to 
of R testator's pereoiial propert;. 
testator nor ftttesled by witnesgea, it 
n Buch cases the testator's intention 
I, codicil or teatameulary diapoBtlion 

itamentary paper be signed by the 
BSted by two disinterested witnesses, 
lere be □□ clause of Attestation) mn&t 
to probate. 

licil or testamentary paper i» attested 
are not required to beve been present 
'. It is sufBcient if the testator sub- 
k to it iu the presence of, or produced 
, or' his mnrk already made, to one 
to the other atteatinu; wilne3S,'pro- 
eclared it to be hia will, or otherwise 
d operate as such. 

mentary paper is signed at the end of 
ed, and tnere is nothiiie to show an 
ed by witnesses, the affidavit of two 
signature to be of the handwriting Of 
atitle the paper to probate, 
luentary paper is si^ed at the end of 
one witness only, and ihere is nothine 
hat it should be attested by a second 
terested person to prove the n^atnre 
estator will he sumcifot to entitle the 
paper to probate. 

29. The circumstance of a person being named as an executor in the 
' will, codicil or t^tamentary paper, or being interested as a legatee, or 

as the husband or wife of a. legatee nnder snch will, codicil or testa- 
' nihitary paper, rendered him incompetent to become an attesting wit- 
ness to it, Bi) that if the name of a person so interested appears as that 
of a subscribing witness to the will, codicil or testamentaiy paper, the 
same, so far as regards hia attestation, must be considered as unatteeti^, 
and his evidence in support thereof wilt be inadmissible, udless it shkll 
first release hia interest thereunder. 

30. In all cases the district registrar sholild carefully inspect and 
peruse the will or testamentary paper, with a view to ascertain that it 
is a complete document. If, ior example, an attestation clause, or 'the 
word " witnesses," appear written at the foot of the paper, the same 
being unattested; or if the paper purport on the face of it to be a draft 
of a will, the copy of a will, or instructions for a willj it must primd 

^ocie be considered as an incomplete paper, and not; save nnder spe- 
cial circumstances, entitled to probate. Also, any appearance of Ba 
attempted cancellation of a paper by burning, tearing, obLteradou or 
Otherwise must be accounted for. 

31. Every fact leading to a presumption of abandonment or rero- 
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cation of the paper on the part of the testator d^ust be accounted 
for.»» 

32. Such cases will generally, in consequence of the lapse of time, 
be doubtful cases, and proper to be transmitted to the registrars of the 
principal registry, under sect. 50 of the act 

dd. Alterations and interlineations made by the testator, if unattested, 
are to be proved by an affidavit of two persons to his handwriting. 
If the same are in the handwriting of any person other than the tes- 
tator, it will suffice to prove by affidavit that they were known to and 
approved of by the testator. Proof by affidavit that they existed in 
the paper at the time it was found in the repositories of the testator 
recently after his death may, under circumstances, suffice. Alterations 
and interlineations made since the 31st of December, 1837, are subject 
to the provisions of 1 Vict. c. 26. 

34. With respect to deeds, papers, memoranda or other documents 
mentioned in a testamentary paper, or appearing to have been annexed 
or attached thereto, the foregoing instructions as to wills bearing date 
since the Slst December, 1837, wiU apply. 

35. It is to be remembered that a will made before the 1st of Ja- 
nuary, 1838, is confirmed by a codicil duly executed on or after that 
day. 

As to Letters of Administration. 

36. The duties of the district registrar in granting administratiotf. 
are in many respects the same as in cases of probate. He is to ascer- 
tain the time and place of the deceased's death, and the value of the 
property to be covered by the administration, and to see that the appli- 
cant has been sworn as required by stat. 55 Geo. 3, c. 184. 

37. Where administration is applied for by one or some of the next 
of kin only, there being another or other next of kin equally entitled 
thereto, the district registrar may require proof by affidavit or statutory 
declaration, that notice of such application has been given to such 
other next of kin. 

38. Limited administrations are not to be granted unless every per- 
son entitled in distribution to the personal estate has consented or re- 
nounced, or has been cited and failed to appear, except under the 
direction of the judge.* 

39. No person entitled to a grant of administration of the personal , 
estate and effects of the deceased generally will be permitted to take * 
a limited grant. 

40. The district registrars are to take care (as far as possible) that 
the sureties to administration bonds are responsible persons.^ 

41. In all cases where grants of administration are made for the use 
and benefit of minors, the administrators are required to exhibit a de- 
claration on oath of the personal estate and effects of the deceased, 
except where the effects are sworn under twenty pounds, or where the 
administrators are the guardians appointed by the High Court of 
Chancery, or are the testamentary guardians of the minors ; and in all 
cases of persons cited, but not personally, and not appearing, the admi- 
nistratora are required to exhibit a similar declaration, and the sureties 
are required to justify. 

^ Page 68. * Page 101. i" Page 113. 
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42. There are many adminittrationB of a special ehamcter which will 
need attention on the part of the district registrars. In special cases 
the recitals in the oath and in the letters of administration mast be 
framed in accordance with the fticts of the case. 

43. Grants of administration will continue to be made as heretofore 
to the guardians of infants and minors, for the use and benefit of such 
infiints and minors daring their minority ; and elections by minors of 
their next of kin or next friend, as the case may be, to sucn gpiardiaa- 
ship will continue to be required ; but proxies accepting such guar- 
dianship will in future be dispensed with. 

44. No probate or letters of admifiistration with llie will annexed 
shall issue until after the lapse of seven days from the death of the de- 
ceased, unless under the direction of the jndee.* 

45. No administration shall issue until aner the lapse of fourteen 
clear days from the death of the deceased, unless under the direction 
of the judge. 

General Instructions for the District Registrars^ 

46. In cases where the district registrar receives his instructions from 
the parties interested, and without the intervention of any proctor, 
solicitor or attorney, he will take care to ascertain the value of the es- 
tate and effects of the deceased as correctly as circumstances allow. 

' 47. No administration shall issue until after the lapse of fourteen 
clear days from the death of the deceased, unless under the direction 
of the judge. 

48. The district registrars may, in cases where they deem it neces- 
sary, require proof, in addition to the oath of the executor or adminis- 
trator, of tbe identity of the deceased or of the party applying for the 
grant. 

49. In every caae where a grant of probate or administration is for 
the first time applied for after the lapse of three years from the death 
of the deceased, the reason of the delay is to be certified to the district 
registrar. If the certificate is not satisfactory the district registrar is 
to require an affidavit, or to communicate witn the principal registry. 

50. Notices of applications for grants of probate or administration, 
with tbe will annexed, transmitted b^ the district registrar to the regis- 
trars of the principal registry (as directed by sect. 49), are to contain 
(in addition to the particulars therein specified) an extract of the words 
of the will or codicil by which the applicant has been appointed execu- 
tor, or of the words (u any) upon which he founds his claim to such 
administration. 

51. District registrars should take care that the oath of adminis- 
trators, and of administrators with the will annexed, is so worded as to 
clear off all persons having a prior right to the grant. In these cases, 
the grant should show on the &ce of it how the prior interests have 
been cleared off. 

52. Under the statute the Court of Probate has power to appoint ai» 
administrator other than the person who prior to the act would havi^ 
been entitled to the grant (sect. 73). Whenever the court sees ^ to 
exercise such a power, the fact should be made plainly to appear in the 

> Page 27. 
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oath of tbe administratory m the letters of administratioii, an4 in ill? 
administration bond. 

63, The usual oath of administrators is, as well as that of ezecators 
and administrators with the will, to be reduced into writing, and to 
be subscribed and sworn by them as an affidavit, and then filed in the 
registry. 

o4. Every will or copy of a will to which an executor or adminis- 
trator with the will is sworn should be marked by such executor or 
administrator and by the person before whom he is sworn. 

66. In cases where it is necessary to issue a citation to accept or 
refuse probate of a will, or to accept or refuse letters of administration, 
or where it is necessary to issue a subpoena to bring in a testamentary 
paper, and in all similar cases, the district registrar is to communicate 
with the registrars of the principal registry, who will then issue such 
citation, suopcena or other requisite instrument in accordance with 
the direction of the judge. 

66. The district registrar is not, in any case in which a ^ill has been 
produced to him for probate, or for administration with the will an- 
nexed, to ^nt probate of any former will, or administration with any 
former will annexed, or administration to the deceased as having dieSl 
intestate, without previous communication with the registrars of tbe 
principal registry. 

67. When motions are to be made before the judge in court with 
regard to applications for probate and administration made at the dis- 
trict registries, the district registrars are to transmit all original papers 
and documents to the principal registry, and the same, after the direc- 
tions of the court have been taken, will be returned, with tbe directions 
of the judge thereon. 

68. The original papers are also to be forwarded whenever an in- 
spection of them is necessary, in order to enable the registrars of the 
principal registry to answer the questions submitted to them by the 
district registrar. 

69. Papers and other documents may be transmitted by the district 
registrars to the registrars of the principal registry through the Post 
Office. Such letters or packets are to be superscribed with the words, 
'^ On her Majesty's Service,'' and may be registered, if thought ne- 
cessary. 

60. In the case of persons residing out of England^ administrations 
with the will annexed, and administrations^ may be granted to their 
attorney, acting under a power of attorney properly attested. 

61. The addition and true place of abode of every person making an 
aiffidavit is to be inserted therein. 

62. In every affidavit made by two or more persons, the names of 
the several persons making it are to be written in the jurat. 

63. No affidavit will be admitted in any matter depending in the 
Court of Probate in the jurat of which there is any interlineation or 
erasure. 

64. Where an affidavit is made by any person who is blind, or who, 
from his or her signature or otherwise, appears to be illiterate, the dis- 
trict registrar, commissioner or other person before whom such affidavit 
is made is to state in the jurat that the affidavit was read in the pre- 
sence of the party making the same, and that such party seemed per- 
fectly to understand the same, and also that tbe said party made his or 
her mark, or wrote his or her signature, in the presence of the district 
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registrar, commissioner or other person before whom, the 'affidavit was 
made." 

66. No affidavit is to be deemed sufficient which has been sworn 
before the party on whose behalf the same is offered, or before his 
proctor, solicitor or attorney, or before a clerk of his proctor, solicitor 
or attorney. 

66. A proctor, solicitor or attorney, and their clerks respectively, if 
acting for any other proctor, solicitor or attorney, shall be subject to 
the rules in respect of taking affidavits which are applicable to those 
in whose stead they are acting. 

67. A caveat shall remain m force for the space of six months only, 
and then expire and be of no effect ; but caveats may be renewed from 
time to time as heretofore. 

68. The district registrar shall, immediately upon a caveat being 
lode^ed, send a copy thereof to the registrars of the principal registrv, 
and also to the registrars of any other district in which it is alleged the 
'deceased resided at the time of his death, or in which he is known to 
have had a fixed place of abode at the time of his death. 

69. No caveat shall affect any ^ant made on the day on which the 
•eaveat is entered, unless notice of such caveat has been received prior 
to the grant passing the seal. 

70. A caveat shall be warned at the place mentioned in it as the 
-address of the person who entered it. 

71. It shall be sufficient for the warning of a caveat that the district 
registrar send by the public post a warning signed by himself, and 
•directed to the person who entered it, at the address mentioned in it. 

7^. Any person intending to oppose a grant of probate or adminis- 
tration, for which application has been made to a district registrar, is 
to appear before such district registrar, either personally, or by his 
proctor, solicitor or attorney, and signify such his intention ; otherwise 
finch person is to cause an appearance to be entered for him in the 
principal registry. This rule is to apply whether the person intending 
to oppose the grant has or has not been previously warned to a caveat 
or served with a citation. 

73. The district registrar shall, upon being informed of any such in- 
tention to oppose a grant, require the person intending to oppose the 
same to furnish him with his name and address, and in case of a proc- 
tor, solicitor or attorney, with his client's name and address, and shall 
forward a notice of such declared intention, with the name and address 
of the partv, and of his proctor, solicitor or attorney (if any) to the 
registrars of the principal registry. 

74> The district registrar shall in no case, after he has forwarded to 
the registrars of the principal registry a notice of intention to oppose 
a grant, take any further step in respect of such grant, except under 
the directions of the judge of the Court of Probate or of a county court 
judge. 

75. Citations against all persons in general, and other instruments 
heretofore required to be served by affixmg them in some public place, 
are in future to be served by the insertion of the same as advertise- 
ments in such of the leading morning and evening papers, and such of 
the local papers as the judge may from time to time direct. Such cita- 
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tions can only be allowed to ieene in cases where there is an affidavit 
to lead them.'^ 

76. The lists of grants of probate and administration required under 
sect. 51 are to be furnished by the district registfars on the first and 
every other Thursday in the month, and are to contain the date of each 
grant ; the name of the registry in which each grant was made ; the 
christian and surname of each testator and intestate; the place and 
time of death of such testator and intestate ; the names and description 
of each executor and administrator to whom the grant has been made ; 
and the value of tbe personal estate and effects in each case. 

77. A district registrar is not to grant probate, or administration with 
the will annexed, of the will of any blind person, or of any obviously 
illiterate or ignorant person, unless he has previously satisfied himself 
that the said will was read over to the deceased before its execution, 
or that the deceased had at such time knowledge of its contents. 
Where such information is not forthcoming, the district registrars are 
to communicate with the re^strars of the principal registry .° 

78. In ordinary cases where the property is bond fide under the 
value of fifty pounds, one surety only may be taken to the adminis- 
tration bond. 

79. In all cases of limited or special administration two sureties are 
always to be required to the administration bond, and the bond is to 
be given in double the amount of the fund to be dealt with under the 
administration. 

80. Whenever the value of the personal estate and effects of any de- 
ceased person is re-sworn under a different amount, or any renunciation 
is subsequently filed, or any alteration is subsequently made in the 
grant, notice of such re-swearing, renunciation or alteration is to be 
immediately forwarded by the district registrar to the registrars of the 
principal registry. 

81. In all cases where application is made for letters of administra- 
tion (either with or without a will annexed) of the goods of a bastard 
dying a bachelor or a spinster, or a widower or widow, without issue, 
or of a person dying without known relation, notice of such applica- 
tion is to be given to her Majesty's procurator-general, in order that 
he may determine whether it will be expedient to interfere on the part 
of the Crown, save and except that when the deceased is domiciled 
within the duchy of Lancaster, notice is to be given to the solicitor for 
the duchy in London ; and no grant is to be issued until that officer 
has signified the course it will be proper to take under the circum- 
stances of each particular case. 

82. Bills of proctors, solicitors or attomies presented to the district 
rep^strars for taxation are to be forwarded to the principal registrars, 
with any remarks which the district registrars may see necessary. 

83. The district registrar is to take care that the copies of wills to 
be annexed to the probate or letters of administration are fairly and 
properly written, and are to reject those which are not so. 

84. The district registrars are, in every case of doubt or difficulty^ 
to communicate with the registrars of the principal registry. 
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FORMS 

Of Instrumenti to he adopted hy the DittrictSi ae nearly ae 
the Cireunutancee of each Case mH aUow. 



No. 1. — Notice to be transmitted bj^the District Registrai^ of 
Application having been made to him for Grant of Pro- 
bate. 

The District Registry of 

To the Registrars of the Principal Registry of her Mi^esty's Court of 
Probate. 

You are requested to take notice, that application has been made to me 
for a grant of probate of the will bearing date the day of 18 

{and codicil or codicils bearing date the day of 18 ]ofA. B., 

ate of deceased, who died on or about the day of 18 

at havins at the time of his death a fixed place of abode at 

within the said district of by C. D. of the executor [or by £. F. 

of the proctor, solicitbr, or attorney of C. D. the executor] named in 

the said will [or codicil], in the w^rds f<4lowing : 

iHert ini€rt thi extract from the vfiU or tbdStil.'] 

(Signed) G. H., 

District Registrar. 



No. 1 a.*^Notice to be transmitted by the D»trict Registrar of 
Ap|)lication having been made to him for Grant of Ad- 
ministration with the Will annexed. 

The District Registry of 

To the Registrars of the Principal Registry of her Migesty's Court of 
Probate. 

You are requested to take notice, that application has been mad6 to tat 
for a grant of letters of administration with the will annexed, this said will 
bearing date the da^ of 18 [or will and codicil or codicils 

annexed, the said will bearing date the day of 18 And th« 

said codicil bearing date the day of 18 ] of the personal 

estate and effects of A. B., late of deceased, who died on or about the 

day of 18 at having at the time of his death a fixed 

place of abode at within the said district of by C. D. of 

the residuary legatee [or at the ease may be"] named in the said will [or by 
£. F. of the proctor, solicitor, or attorney of C. D., the residuary 

legatee named in the said will], in the words foUowingf: 

[Here ituert the extract from the unll or eodieUJ] 

(Signed) G. H., 

District Registrar. 
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No. 1 b. — Notice to be transmitted by the District Registrar of 
Application having been made to him for Grant of Ad- 
mmistration. 

The District Registry of 

To the Registrars of the Principal Registry of her Majesty's Court of 
Probate. 

You are requested to take notice, that application has been made to me 
for a grant of letters of administration of the personal estate and effects, of 
A. B.| late of deceased, who died on or about the day of 

18 at intestate, having at the time of his death a fixed place of 

abode at within the said district of a widower, without child or 

parent, brother or sister, uncle or aunt, nephew or niece, by C. D. of 
one of the lawful cousins german and next of kin of the deceased [or by 
£. F. of the proctor, solicitor, or attorney of C. D., one of the, t^c] 

(Signed) G. H., 

District Registrar. 



No. 1 c^Notice of the Entry of a Caveat in a District 

Regbby. 

To the Registrars of the Principal Registry of her Majesty's Court of 
Probate. 

You arc requested to take notice, that a caveat has been entered in the 
District Registry of attached to her Mi^esty's Court of Probate, of 

the following tenor [m/ out th§ eavtat at full hngth']» 
This day of 18 . 

(Signed) C. D., 

District Registrar. 



No. 2. — Affidavit of attesting Witness in proof of the due 
Execution of a Will or Codicil dated after 31st December, 
1837. 

In her Majesty's Court of Probate. The District Registry of 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath [or solemnly affirm], 

that I am one of the subscribing witnesses to the last will and testament 
[or codicil, a» the cuse may be'] of the said C. D^ late of in the 

county of deceased, the said will [or codicil] being now hereunto an- 

nexed, bearing date and that the said testator executed the said will 

[or codicil] on the day of the date thereof, by signing his name at the foot 
or end thereof [or in the testimonium clause thereof, or in the attestation 
clause thereto, at the case may ^]f as the same now appears thereon, in the 
presence of me and of the other subscribed witness thereto, both of 

us being present at the same time, and we thereupon attested and subscribed 
the said will [or codicil] in the presenee of the said testator. 

(Signed) C. D. 
Sworn at on the day of 18 , before me [person 

authorized to administer oaths under the aet"]* 

N.B.'^I/' the signature is in testim^ium clause or atteetation clause, it must 
be shown in the qffldavit that the testator fitUy intended the same as his final 
signature to his wiU, 
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No. 3. — AfBdayit for tHe Commissioners of Inland Revenue. — 

For Executors. 

In her Majesty's Court of Probate. The District Registry of 

In the goods of A. B. deceased. 

The day of 18 . 

ly C. D., of [intert the tumet, residences and titles or professions of ike per- 
eons making the tj^daint'], make oath [or solemnly affirm], that I am one 
of the executors [or the executor] named in the last will and testament 
[insert eodicUsy if any"] of the said A. B., late of deceased; that the said 

deceased died on or about the day of in the year of our Lord 

one thousand hundred and at \ineert place of death, or set forth 

the reason why the same cannot be furnished'], and that the said deceased at 
the time of his death had a fixed place of abode within the said district of 
at and that the personal estate and effects of the said deceased, 

which he any way died possessed of or entitled to, and for or in respect of 
which a probate of the said will is to be granted, exclusive of what 

the said deceased may have been possessed of or entitled to as a trustee for 
any other person or persons, and not beneficially [if any leaseholds insert 
clause No, 1 hereon endorsed], and without deducting anything on account 
of the debts due and owing fi'om the said deceased, are under the value of 
pounds, to the best of my knowledge, information and belief [\fno 
leaseholds insert clause No. 2 hereon endorsed], 

(Signed) C. D. 
Sworn at on the day of before me [person authorized 

to administ^ oaths under the act], 

N.B. — Forms for the two leasehold clauses to be printed on the back qf the 
affidavit. 

Form qf Leasehold Clause No. 1. 
" Including the leasehold estate or estates for years of the said deceased, 
whether absolute or determinable on a life or lives." 

Form of Leasehold Clause No, 2. 
** And I [or we] lastly make oath, that the said deceased was not possessed 
of or entitled to any leasehold estate or estates for years, whether absolute 
or determinable on a life or lives, to the best of my [or our] knowledge, 
information and belief." 



No. 3 a. — Affidavit for the Commissioners of Inland Revenue. 
— For Administrators with the Will annexed. 

In her Majesty's Court of Probate. The District Registry of 

In the goods of A. B. deceased. 

The day of 18 . 

I, C. D., of [insert the names, residences and titles or professions qf the per' 
sons making the qffidatnt], the party applying for administration with the 
will [insert codicils, if any] annexed of the personal estate and effects of 
A. B., late of deceased, make oath [or solemnly affirm], that the said 

deceased died on or about the day of one thousand hundred 

and at [insert tfie place qf death, or set forth the reason why the same 

cannot be furnished], and that the said deceased at the time of his death had 
a fixed place of abode within the said district of at and that 

the personal estate and effects of the said deceased, which he any way died 
possessed of or entitled to, and for or in respect of which letters of ad- 
ministration with the said will [innrt codicils, ^ any] annexed are to be 
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granted, exclusive of what the said deceased may have been possessed of or 
entitled to as a trastee for any other person or persons, and not beneficially 
[if any leaseholds insert clause No, 1 hereon endorsed"], and without deducting 
anything on account of the debts due and owing from the said deceased, 
are under the value of pounds, to the best of my knowledge, informa- 

tion and belief [if no leaseholds insert clause No, 2 hereon endorsed]. 

(Signed) C. D. 
Sworn at on the day of before meiperson authorized 

to administer oaths under the act], 

N.B. — Forms for the two leasehold clauses to be printed at the back rf the 
affidavit. 

See forms of leasehold clauses Nos. 1 and 2, ante, p. 200. 



No. 3 h. — Affidavit for the Commissioners of Inland Revenue, 
ft _For Administrators. 

In her Majesty's Court of Probate. The District Registry of 

In the goods of A. B. deceased. 

The day of 18 . 

I, C. D., of [insert the names, residences and titles or profession qfthe per- 
son making the qffidavit'], the party applying for letters of administration of 
the personal estate and effects of the said A. B., late of make oath 

[or solemnly affirm] and say as follows : that the said deceased died on or 
about the day of one thousand hundred and at 

[insert place of death, or set forth the reason why the same cannot be furnished'], 
and at ihe time of his death had a fixed place of abode within the said district 
of at and that the personal estate and effects of the said deceased 

which he any way died possessed of or entitled to, and for or in respect of 
which letters of administration are to be granted, exclusive of what the said 
deceased may have been possessed of or entitled to as a trustee for any 
other person and persons, and not beneficially [if any leaseholds insert clause 
No. 1 hereon endorsed], and without deducting an3rthing on account of the 
debts due and owing from the said deceased, are under the value of 
pounds, to the best of my knowledge, information and belief [if no leaseholds 
insert clause No. 2 hereon endorsed], 

(Signed) C. D. 
Sworn at on the day of before me [person authorized 

to administer oaths under the act], 

N.B. — Forms for the two leasehold clauses to be printed at the back fif the 
qffidaoit . 

See finrms of leasehold clauses Nof. 1 and 2, ante, p. 200. 



No. 4. — Oath for Executor. 

In her Majesty's Court of Probate. The District Registry of 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say ^or solemnly 

affirm], that I believe this paper writing [or these paper writings] hereto 
annexed to contain the true and original last will and testament [or last 
will and testament with codicils] of A. B. late of in the county 

oi deceased, and that I am the sole executor [or one of the executors] 
therein named [or executor according to the tenor thereof, executor during 

k6 



fiOS Bulbs axd Obdbbs, 1857. 

life, esccDtrii inriiig «idBwhood, tt m tie otw aMy k], ^ tfcM I wBi 
didiftdlv ■ABmuWr Ibe pawDd sMite ud effecti of the nid «KMB b; 
paying hi* jiut dcbtt and the legaeia coouiBcd id fat* will [a- wil mik 
codidh], n hr M dw taise dull dieretD eiteod and the In biad 
me; Aat I will exhibitaa inventory, and rntder in accoant of ujieiaGBMr- 
■hip, wtwttenr nqyired by law >g to do i tkat the tatUor died a ia 

•DCj of on ihe day of IS and thai be had al t}ie 

I cftietiiif the nid 

It in Talue to die aum of pooDdi, to tbe best 

of my \pr our] knowledM, information and belief. 

(Signed) C D. 
Swam at thi* day of IS befbre me, E. F. 

[Back la l am e n lar y mer It bt marttd bg lie ferta— flsora oa^ Ike fertm 
oJmlnUlerbig Ike eatCi 



No. 6.— Oath for Administralore with the WilL 
In bir Majnty'* Court of Probate. The Diitiict Reciatiy of 
In the goodi of A. B. deceaud. 
t, C, D., of in the county of make oath and say {or aolemnJy 

affltn], that I believe thia paper writing [ar tbvie paper writinga} ba«- 
nnto annexed lo contahi the true and original lut will and teatamain [or 
the laal will and tettament with codicila] at A. B., late of in tba 

county of deeeaied, and that tbe executor therein named ia disd 

wilhont hatii^ taken ]irobate IhereDf [or « Ml fact maf bi], and thai I 
am Ihe reaiduiry legatee in miit named therein [tr at thtfact nay bt'], and 
that I will bilhluKy ■dninialer the per«)na] estate and effects of Ihe Uld 
deceaaed according tu the tenor of hU will [or wil! and codicila] by 

paying hii juit debts and the legaciea contained io hia will [«r will and 
codicila], and diitributing the teiidueof hia estate according lo law; 
tbat I will exhibit an inventory and render an account of my adminiattstioo 
wbenerer required by law ao to do i that the tesater died at on Iba 

day of IB I that the aaid tesutor at the lime of hia death 

bad a fixed place of abode at within die said diitrict of i and 

that the whole of the pergonal estate and eflecta of the said deccMed doca 
not amount in ralne to the sum of pounda, to the beit of my know- 

ledge, in&mnation and belief. 

(Signed) C. D, 
" ■ " •*■'- day of 18 befbt« me, E. F. 

adBdniiterief OuooA.^ 



No. 6.— Oath fo; 
In ber H^eaty's Court of Probate. 
In the goods of A. B. deceased. 
I, C. D., of in the county of 

affirm], that A. B. Iste of dece 

brother or sister, uncle or aunt, nephc 
an the Iswfbl cousin getman and one 
[tW» mail ht altered in occerJaMt tiritt 
will faithfully administer the patonal 
ky paying hk juat debti and diaelbut 
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to lav ; thai I nill exhibit an inventory and render an account of my sdmi- 
DiatiatiaD whenever required by Iftw ao lo do ; that the aid deceased died 
at onlhe day of 18 ; that at the time of his death he 

had a fixed pUce of abode at within die said diurict of ; and 

that the Hhala of tht pertonal estate aod effect! of the laid deceased does 
not amount in vaJue id tha aum of pounda, to the best of my kiww- 

Ivdgei infonuatioD and belUH 

(S^Ded) A, B. 
Siraru at this day of 18 befor* me, E. P. 



No. 7.— Probate. 
In her Majesty's Court of Probate. The District Registry of 

Be it knowh, that an the da^ of IS the last will and cesta- 

ment tvr th* last will and testatoent wilh codicUs] hereunto annexed 

of A. B., lale of deceased, who died on or about at and 

who at the time of his death had a fixed place of abode at within the 

said district of nas proved, and registered in the stid district registry 

of attached to her Majesty's Court of Probate, snd that the sdminis- 

tration of all and singular the personal estate and effects of the said deceased 
was granted hy the aforesaid court to C. D., the sole executor [or aj the caie 
mav be'] named in the said will, he having been first sworn well and faith- 
fully to administer the same, hy paying the just debts of the deceased and 
the legacies contained In his will [sr will and codicils] so far as he is 

thereunto hound by law, and to exhibit a true and perfect uventory of all 
and singular the said estate and effects, and to render a just and true 
acmunt thereof whenevei required by law so to do. 

(Signed) E. F., 

Extracted by Diatifct Beeistrar. 

(L.S.) 

and that 



No. ti.— Letters of Admioiatration witb-the Will anaeied. 
In her Majesty's Court of Probate. The District Registry of 

Bb it knqwk, that A. B., late of in the county of deceased, 

who died on or about the day of at snd who at the time 

of hia death bad a fixed place of abode at within the said district of 

made and duly executed hia last will and testament and did 

therein name . And be it furtkeh known, that on the day 

of 18 letters of administration with the said will annexed of 

all and singular the personal estate and effects of the said deceased were 
granted by her Majesty's Court of Probate to C. D. [Iiutrt iht ckatacttr a 
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life, exeeatrix during >fHdowhood, 4r as the tote may be"], and that I will 
fttthfttlly administer the pa-aooal ettate and effects of the said testator br 
paying his just debts and the legncws contained in his will [or will and 
codicils], so lar as the same shall thereto extend and die law bind 
me ; diat I will exhibit an inTcntory> and render an account of my executor^ 
ship, whenever required by law so to do ; that the testator died at in 

the county of on the day of 18 and that he had at the 

time of his death a fixed place of abode at within the said district 

of ; and that the whole of the personal estate and effects of the said 

testator does not amount in value to the sum of pounds, to the best 

of my lor our] knowledge, information and belief. 

(Signed) C. D. 
Sworn at this day of 18 before me, £. F. 

[Each testamentary paper to be marked by the persons sworn and the person 
administering the oat/u"} 



JHUX 



No, 6.— Oath for Administrators with the Will. 

In her Majesty's Court of Probate. The District Registry of 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say [or solemnly 

affirm], that I believe this paper writing [or these paper writings] here<*> 
unto annexed to contain the true and original last will and teetanMnt [df 
the last will and testament with codicils] of A. B.» late of in the 

county of deceased, and that the executor thetrein named is dead 

without hating taken probate thereof [or as the fact may 6e], and that t 
am the residuary legatee in trust named therein [or as the fact may be}, and 
that I will faithftilly administer the personal estate and effects of the said 
deceased according to the tenor of his will [or will and codicils] by 

paying his just debts and the legacies contained in his will [or will and 
codicils], and distributing the residue of his estate accot^ing to law} 
that I will exhibit an inventory and i^ender an account of my administration 
whenever requited by law so to do ; that the testator died at on tb« 

day of 18 ; that the said teMator at the lime of his death 

had a fixed place of abode at within the said district of ; and 

that the whole of the personal estate and effects of the said deceased does 
not amount in value to the sum of pounds, to the best of my know- 

ledge, information and belief. 

{Signed) C. D. 
Sworn at this day of 18 before me, E. F, 

[Each testamentary paper to be marked by the persons sworn and thi jMfMM 
administerit^ the oaih,^ 



No. 6. — Oath for Administrators. 

In her Majesty's Court of Probate. The District Registry of 

In the goods of A. B. deceaised. 

I, C. D., of in the county of make oath and say [or solemnly 

affirm], that A. B. late of deceased, died a bachelor, without parent, 

brother or sister, uncle or aunt, nephew *ot niece, and ivitestate, and that I 
am the lawfhl cousin german and one of the next of kin of the said deceased 
[this must be altered in accordance with the errcumstantet cf the dditf] { that I 
will faithfully administer the personal estate and effects of the Ukl deceased, 
hf paying his just debts a«id distributing the residue «f his estate itecwtling 
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to law ; that I will exhibit an inventory and render an account of my admi- 
nistration whenever required by Uw so to do ; that the nid deceased died 
at on the day of 18 ; that at the time of his death he 

had a fixed plaee of abode at within the said diitrict of ; and 

that the whole of the personal estate and effects of the Said deceased does 
not amount in value to the sum of pounds, to the best of my know- 

l«dge» ioformbtioo and belief. 

(Signed) A. B. 
Sworn at this day of 18 before me, £. F. 



No» 7.— Probate. 

In her Majesty's Court of throbate. The District Registry of 

Be it known, that on the day of 18 the last will and testa- 

ment for the last will and testament with codicils] hereunto annexed 

of A. D., late oi deceased, who died on or about at and 

who at the time of his death had a fixed place of abode at within the' 

said district of was proved, and registered in the sidd district registry 

of attached to her Majesty's Court of Probate, and that the adminis- 

tration of all and singular the personal estate and effects of the said deceased 
was granted by the aforesaid court to C. D., the sole executor [^or as the case 
may be"] named in the said will, he having been first sworn well and faith- 
fully to administer the same, by paying the just debts of the deceased and 
the legacies contained in his will [or will and codicilsj so far as he is 

thereunto bound by law, and to exhibit a true and perfect mventory of all 
and singular the said estate and effects, and to render a just and true 
a«oount thereof whenever required by liiw so to do. 

(Signed) £. F., 

Extracted by District Registrar. 

(L.S.) 

[To he written in the margin qf ProhcUe.'\ Sworn under £ and that 

the testator died on or about the day of 18 . 



No. 8. — Letters of Administration with«the Will annexed. 

In her Majesty's Court of Probate. The District Registry of 

Be it known, that A. B., late of in the county of deceased, 

who died on or about the day of at and who at the time 

of his death had a fixed place of abode at within the said district of 

made and duly executed his last will and testament and did 

therein name . And be it further known, that on the day 

of 18 letters of administration with the said will annexed of 

all and singular the personal estate and effects of the said deceased were 
granted by her Majesty's Court of Probate to C. D. [insert the character in 
which the grant is taken\ he having previously been sworn well and faith- 
fully to administer the same according to the tenor of the said will to 
pay the juBt debts of the said deceased, and to exhibit a true and perfect 
inventory of all and singular the said personal estate and effects and 
to render a just and true account thereof whenever required by law so to do. 

(Signed) £. P., 

Bztracted by District Registrar. 

(l.s.) 

[To he written in miorgin,"] Sworn under £ and that the testator died 
on or about the day of 18 • 
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life, ezeeatrix during ividowhood, 'tr as the ttue may be\ and that I will 
fttthiully adnimsttr the ttenonal eatate and effects of the said testator br 
paying his just debts and the legacies contained in his will \_€ir will and 
codicils], so fvt as the same shall thereto extend and the law bind 
me ; &at I will exhibit an inTcntery, and render an account of my ezecntor*- 
ship, wheneyer required by law so to do ; that the testator died at in 

the county of on the day of 18 and that he had at the 

time •f bis death a fixed place of abode at within the said district 

of ; and that the whole of the personal estate and efiecta of the said 

testator does not amount in value to the sum of pounds, to the best 

of my [cr our] knowledge, information and belief. 

(Signed) 0. D. 
Sworn at this day of 18 before me, £. F. 

[Each testamentary paper to be marked by the pertont twom and the person 
administering the oatlu] 



■AM. 



No, 5.— Oath for Administrators with the Will. 

In her Migesty's Court of Probate. The District Registry of 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say [or Solemnly 

affirm], that I believe this paper writing [or these paper writings] here'- 
unto annexed to contain the true and original last will and testattftnt [df 
the last will and testament with codicils] of A. B., late of in the 

county of deceased, and that the executor theirein named is dead 

without having taken probate thereof [or as th» fact may de], and that I 
am the residuary legatee in trust naA^ therein [or as the fact may 6e], add 
that I will faithftilly administer the personal estate and effects of the said 
deceased according to the tenor of his will [or will and codicils] by 

paying his just debta and the legacies contained in his will [or will and 
codicils], and distributing the residue of his estate accok^ing to law$ 
that I will exhibit an inventory and render ah account of toy administration 
whenever requited by law so to do ; that the testator died at on the 

dav of 18 ; that the said teMator at the time of his death 

had a fixed place of abode at within the said district of ; and 

that the whole of the personal estate and efi*ect8 of the said deceased docs 
not amount in value to the sum of pounds, to the best of my know- 

ledge, information and belief. 

{Signed) C. D. 
Sworn at this day of 18 before me, £. F. 

[Each testamentary paper to be marked by the persons sworn and thi pSfaiM 
administermg the oath,^ 



No. 6. — Oath for Administrators. 

In her Majesty's Court of Probate. The District Registry of 

In the goods of A. B. deceased. 

I, C. D., of in the county of make oath and say [or solemnly 

affirm], that A. B. late of deceased, died a bachelor, without parent, 

brother or sister, uncle or aunt, nephew of niece, and intestate, and that I 
am the lawfiil cousin german and one of the next of kin of the said deceased 
[this must be altered in accordance with 4he eircumstancei rf Me tatii\ \ that I 
will faithfolly administer the personal estate and effeett of the laid deceased, 
\ff pacing his just debta and distributing the residue of his estaie 
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to law ; that I will exhibit an inventory and render an account of my admi- 
nistration whenever required by Itw bo to do ; that the mid deceased died 
at on the day of 18 ; that at the time of his death he 

had a fixed pUde of abode at within the said district of ; and 

that the whole of the personal estate and effects of the taid deceased does 
Hot amouiit in value to the sum of pounds, to the best of my know- 

ledge) informtitiou and belief. 

(Signed) A. B. 
Sworn at this day of 18 before me, £. F. 



No* 7.— Probate. 

In her Majesty's Court of Probate. The District Re^^stry of 

Be it known, that on the day of 18 the last will and testa- 

ment for the last will atid testatnent with codicils] hereunto annexed 

of A. B., late of deceased, who died on or about at and 

who at the time of his death had a fixed place of abode at within the 

said district of was proved, and registered in the ssdd district registry 

of attached to her Majesty's Court of Probate, and that the adminis- 

tration of all and singular the personal estate and effects of the said deceased 
was granted by the aforesaid court to C. D., the sole executor [^or as the case 
may 6e] named in the said will, he having been first sworn well and faith- 
fully to administer the same, by paying the just debts of the deceased and 
the legacies contained in his will [or will and codicils] so far as he is 

thereunto bound by law, and to exhibit a true and perfect inventory of all 
and singular the said estate and effects, and to render a just and true 
aooount thereof whenever required by Iftw so to do. 

(Signed) £. P., 

£xQracted by District Registrar. 

(l.s.) 

[^To he written in the margin qf Probate,'] Sworn under jg and that 

the testator died on or about the day of 18 . 



No. 8. — Letters of Administration with«the Will annexed. 

In her Majesty^s Court of Probate. The District Registry of 

Be it known, that A. B., late of in the county of deceased, 

who died on or about the day of at and who at the time 

of his death had a fixed place of abode at within the said district of 

made and duly executed his last will and testament and did 

therein name . And be it further known, that on the day 

of 18 letters of administration with the said will annexed of 

all and singular the personal estate and effects of the said deceased were 
granted by her Majesty's Court of Probate to C. D. {^insert the character in 
which the grant is taken]^ he having previously been sworn well and faith- 
fully to administer the same according to the tenor of the said will to 
pay the just debts of the said deceased, and to exhibit a true and perfect 
inventory of all and singular the said personal estate and effects and 
to render a just and true account thereof whenever required by law so to do. 

(Signed) £. P., 

Extracted by District Registrar. 

(l.s.) 

[To be written in tnargin.'] Sworn under £ and that the testator died 
on or about the day of 18 . 
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No. 9. — Letters of Administration. 

In her Majesty's Court of Probate. The District Registry of 

Be it knowNi that on the day of 18 letters of administra- 

tion of all and singular the personal estate and effects of A. B., late of 
deceased, who died on or about 18 at intestate, and 

had at the time of his death a fixed place of abode at within the said 

district of were granted by her Majesty's Court of Probate to C. D. 

of the widow {^or as the c<ue may &e] of the said intestate, she having 

been first sworn well and faithfully to administer the same, by paying his 
just debts and distributing the residue of his personal estate and effects 
according to law, and to exhibit a true and perfect inventory of all and sin- 
gular the said estate and effects, and to render a just and true account 
tiiereof whenever required by law so to do. 

(Signed) E. F.« 

Extracted by District Registrar. 

(l.s.) 

[To he written in margin of administration wUl.'] Sworn under £ 
and that the intestate died on or about the day of 18 • 



No. 10. -Double Probate. 

In her Majesty's Court of Probate. The District Registry of 

Be it known, that on the day of 18 the last will and tes- 

tament [or the last will and testament with codicils] of A. B., late 

of deceased, who died on or about at and had at the time 

of his death a fixed place of abode at within the said district of 

was proved and registered, and that administration of all and singular the 
personal estate and effects of the said deceased, and any way concerning 
his willy was granted to C. D., one of the executors named in the said wiu 
[or codicil], he having been already sworn well and faithfully to administer 
the same, and to make a true and perfect inventory of all the said personal 
estate and effects, and to render a just and true account thereof whenever 
required by law so to do,' power being reserved of making the like grant to 
£. F., the other executor named in the said will, when he should apply for 
the same. And be it further known, that on the * day of 

18 the said will of the said deceased was also proved, and that the like 
administration of all and singular the personal estate and effects of the said 
deceased, and any way concerning his will, was mnted to the said £. F., 
he having been first duly sworn well and faithfully to administer the same, 
and to make a true and perfect inventory of the personal estate and effects 
of the said deceased, and to render a just account thereof whenever required 
by law so to do. 

(Signed) G. H., 

Extracted by District Regbtrar. 

(l.s.) 

[To be written in margin.'] Sworn under £ and that the testator 

died on or about the day of 18 . 

[Insert in the margin opposite the *.] Former grant, Jan. 18 , under 
the same sum. 
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No. 11.— Exemplification of Probate or Letters of 
Administration with Will annexed. 

In her Majesty's Court of Probate. The District Registry of 

Be it known, that upon search being made in the district registry of 
attached to her Majesty's Court of Probate, it plainly appears that 
on the day of in the year of our Lord 18 the last will and 

testament with codicils of A. B., late of deceased, who died at 

on or about and had at the time of his death a fixed place of 

abode at within the said district of was proved by C. D., the 

executor named therein [or letters of administration with the last will and 
testament and codicils annexed of the personal estate and effects of 

A. B., late of, Sfc. were granted to C. D., as the ], and which probate 

[or letters of administration how remain] now remains of record in tne said 
registry. The true tenor of the said probate [or letters of administration 
with the will annexed, aa the case may be] is in the words following, to wit : 

[Here the grant is to be recited verbatim.^ 
In faith and testimony whereof these letters testimonial are issued. 
Given at as to the time of the aforesaid search, and the sealing 

of these presents, this day of in the year of our Lord 

18 . 

(Signed) E. F., 

Extracted by District Registrar. 

(l.s.) 

[To be written in mttrgin,"] Sworn under £ and that the testator 

died on the day of 18 . 



No. 12. — Exemplification of Administration. 

In her Migesty's Court of Probate. The District Registry of 

Be it known, that upon search being made in the district registry of 
attached to her Majesty's Court of Probate, it appears that on 
the day of in the year of our Lord 18 letters of administration 

of all and singular the personal estate and effects of A. B., late of 
who died at on or about and had at the time of his death a 

fixed place of abode at within the said district of were granted 

to C. b,f the [or one of the ] of the said deceased, and which 

letters of administration now remain of record in the said registry. The 
true tenor of the said letters of administration is in the words following, to 
wit: — 

[Here the letters qf administration are to be recited verbatim."] 
In faith and testimony whereof these letters testimonial are issued. 
Given at as to the time of the aforesaid search, and sealing of 

these presents, this day of in the year of our Lord 18 • 

(Signed) K. L., 

Extracted by District Registrar. 

(l.s.) 

[To be toritten in margin,] Sworn under £ and that the intestate 

died on the day of 18 . 
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No. 13. — Special Administration with the Will of a Married 

Woman annexed. 

In her Majesty's Court of Probate. The District Reg^istry of 

Be it known, that A. B., wife of C. B., late of in the county of 

died on the day of 18 at having at the time of 

her death a fixed place of abode at within the said district of , 

and haviiiff during her coverture with the said C. B., by virtue of certain 
powers and authorities given to and vested in her by a certain indenture of 
settlement bearing date the day of 18 and of all other powers 

and authorities her enabling, made and executed her last will and testa- 
ment bearing date the day of 18 and thereof appointed her said 
husband, the said C. B., sole executor, and that the said C. B., as the lawful 
husband of the said deceased, is the sole person entitled to her personal 
estate and effects, over which she had no disposing power, and concerning 
which she is dead intestate. And be it also known, that on the 
day of 18 letters of administration (with the said will annexed] of 
all and singular the personal estate and effects of the s&id deceased were 
granted and committed by her Majesty's Court of Probate to the said C. B., 
on his giving the usual security , he having been first sworn well and faith- 
fully to administer the same, to pay whatever debts the said deceased at the 
rime of her death did owe, and to exhibit a true and perfect inventory of all 
and singular her personal estate and effects, and to render a just account 
thereof whenever required by law so to do. 

(Signed) J. S., 

Extracted by District Regifttraor. 

(l.s.) 

[To be written in margin,'] Sworn under i^lOO, and that the testatrix 
died on the day of 18 . 



No. 13 a. — Limited Probate of a Married Woman's Will. 

In her Majesty^s Court of Probate. The District Registry of 

Be it known, that A. 6., wife of C. B., late of in the county of 

died on the day of 18 at having at the time of 

her death a fixed place of abode et within the said district of 

and having during her coverture with the said C. B., by virtue of certain 
powers and authorities vested in her by a certain indenture of settlement! 
oearing date the day of 18 and made between £. F. of 

in the county of esquire, of the first part, the said deceased, by her 

then name and description of A. G. of in the county of spinster, 

of the second part, and H. 1. of in the same county, gentleman, and 

the said C. B. of aforesaid of the third part, made and executed her 

last will and testament, bearing date the day of one thousand 

eight hundred and and thereof appointed L. M. and 0. P. executors. 

And BE it also known, that on the day of 18 the said 

last will and testament of the said A. B., hereunto annexed, was proved 
and registered in the said district registry of attached to her Majesty's 

Court of Probate, and that probate of the said will of the said deceased 
limited to the administration of all such personal estate and effects as she 
the said deceased by virtue of the aforesaid indenture had a right to appoint 
or dispose of, and has in and by her said will appointed or dispott^d of 
accordingly, but no further or otherwise, was granted to the said L. M., one 
of the executors named in the said will as aforesaid, he having been first 
sworn well and faithfully to administer the same, by paying the just debts 
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of the deceased, and the legacies contained in her said will, as lisur as he is 
thereunto bound by law, and to exhibit a true and perfect inventory of the 
said limited estate and effects, and to render a just and true account thereof 
whenever required by law so to do. Power being reserved of making a 
like grant of probate to the said O. P»> the other executor, when he shall 
apply for the same. 

< Signed) J. S., 

Extracted by District Registrar. 

(L.S.) 

[To be written in fM^gin,"] Svtom utider £ and diat the testator 

died on the day of 18 . 



No. 14.'^Special Administration of the rest of the Goods of 

a Married Woman. 

In her M^esty's Court of Probate. The District Registry of 

Be it known, that A. B. [wife of C. B.], late of in the county of 

died on the day of 18 at having at the time 

of her death a fixed place of abode at within the said district of 

and having during her coverture with the said C. B., by virtue of certain 
powers and authorities vested in her by a certain indenture bearing date 
the day of 18 and made between D. E. of in the county 

of esquire, of the first part, the said C. B., therein described, of 

in the county of gentleman of the second part, and the said A. B. by 

her then name and description of A. F. of in the county of 

widow, and O. H. of the same place, esquire, of the third part, made and 
executed her last will and testament, bearing date the day of 

18 , and thereof appointed E. F. and G. H. executors. And be it also 
KNOWN, that on the day of 18 probate of the said will, 

limited to the administration of all such personal estate and effects as she 
the said deceased, by virtue of the said indenture, had a right to appoint or 
dispose of, and hath in and by her said will appointed or disposed of 
accordingly, but no further or otherwise, was granted by authority of 
to the said £. F. and G. H., the executors named in the said will. And be 
IT FURTHER KNOWN, that on the day of 18 letters of admi- 

nistration of the rest of the personal estate and effects of the said A. B. de- 
ceased were granted to the said C'B*, the lawful husband of the said de- 
ceased, he havinff been first sworn faithfullv to administer the same, and to 
exhibit a true and perfect inventory thereof and also to render a just and 
true aceount thereof whenever required by law so to do. 

(Signed) E. F., 

Extracted by District llegistrar. 

(l.s.) 

[T0 be written in margin.'] Sworn Under £ and that die deceased 

died on the day of 18 . 



No. 15. -^Administration de Bonis non. 

In her Majesty's Court of Probate. The District Registry of ^ 

Be it KNOWN, that A. B., late of in the county of deceased^ 

died on or about 18 at ifttestate, and had at the time of his 

death a fixed place of abode at within the sud district of , and 

that since his death, to wit, in the month of 18 letters of adminis- 

tration of all and singular hit personal estate and effects were committed 
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and granted to C. D. [insert the relationship or character of administrator'} 
(which letters of administration now remain of record in the district registry 
of ), who, after taking such administration upon him, intermeddled 

in the personal estate and effects of the said deceased, and afterwards died, 
to wit, on leaving part thereof unadministered, and that on the 

day of 18 letters of administration of the said personal estate and 

effects so left unadministered were granted hy her Majesty's Court of Pro- 
hate to he having been first sworn well and faithfully, to administer 
the same, to pay his just dehts, and exhibit a true and perfect inventory of 
the said personal estate and effects so left unadministered, and render a just 
and true account thereof whenever required by law so to do. 

(Signed) E. F., 

Extracted by District Registrar. 

(l.s) 

[To be written in margin iff administration wiU,"] Sworn under £ 
and that die intestate died on the day of 



No. 16. — Administration Bond. 

Know all men by these presents, that we, A. B. of C. D. of 

and E. F. of are jointly and severally bound unto 6. H., the 

Judge of her Majesty's Court of Probate, in the sum of pounds 

of good and lawful money of Great Britain, to be paid to the said 6. H. 
or to the Judge of the said Court for the time being, for which payment 
well and truly to be made we bind ourselves and of us for the 

whole, our heirs, executors and administrators, firmly by these presents. 
Sealed with our seals. Dated the day of in the year of our 

Lord one thousand eight hundred and 

The condition of this obligation is such, that if the above-named A. B., 
the [as the case may be} of I. J., late of deceased, who died on the 

day of do, when lawfully called on in that behalf, make or 

cause to be made a true and perfect inventory of all and singular the per- 
sonal estate and effects of the said deceased which have or shall come to 

hands, possession or knowledge, or into the hands and possession of 
any other person for and the same so made do exhibit or cause to be 

exhibited into the district registry of attached to her Majesty's Court 

of Probate, whenever required by law so to do, and the same personal estate 
and effects, and all other the personal estate and effects of the said deceased 
at the time of death, which at any time after shall come to the hands 

or possession of the said or into the hands or possession of any other 

person or persons for do well and truly administer according to law ; 

(that is to say,) do pay the debts which did owe at decease, 

and further do make or cause to be made a true and just account of 
said administration whenever required by law so to do ; and all the rest and 
residue of the said personal estate and effects do deliver and pay unto such 
person or persons as shall be entitled thereto, under an Act of Parliament, 
intituled *' An Act for the better Settling of Intestate Estates ;" and if it 
shall hereafter appear that any last will and testament was made by the said 
deceased, and the executor or executors therein named do exhibit the same 
into the said court, making request to have it allowed and approved 
accordingly, if the said being thereunto required, do render and de- 

liver the said letters of administration (approbation of such testament being 
first had and made) in the said court, then this obligation to be void and of 
none effect, or else to remain in full force and virtue. 
Signed, sealed and delivered in the presence of 

K. L., Commissioner, 
M. N., District Registrar of , 

[or O. P., Clerk to the District Registrar of ]• 
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No. 17. — Administration Bond for Administrators with the 

WiU. 

Know all men by these presents, that we, A. B., of C. D. of 
and £. F. of are jointly and severally bound unto G. H., the 

Judge of her Majesty's Court of Probate, in the sum of pounds 

of good and lawful money of Great Britain, to be paid to the said G. H. 
or to the Judge of the said Court for the time being, for which payment 
well and truly to be made we bind ourselves and of us for the 

whole, our heirs, executors and administrators, firmly by these presents. 
Sealed with our seals. Dated the day of in the year of 

our Lord one thousand eight hundred and 

The condition of this obligation is such that if the above-named A. B., the 
[m the case may be"] of I. J., late of deceased, who died on the day 

of do, when lawfully called on in that behalf, make or cause to be made 
a true and perfect inventory of all and singular the personal estate and effects 
of the said deceased which have or shall come to hands, possession 

or knowledge, and the same so made do exhibit or cause to be exhibited 
into the district registry of attached to her Majesty's Court of Probate, 
whenever required by law so to do, and the same personal estate and effects 
do well and truly administer, (that is to say,) do pay the debts of the 
said deceased which did owe at decease, and then the legacies 

contained in the said will annexed to the said letters of administration so 
to committed, as far as personal estate and effects will 

thereto extend, and the law charge and further do make or cause to 

be made a true and just account of said administration when 

shall be thereunto lawfully required, and all the rest and residue of the said 
personal estate and effects shall deliver and pay unto such person or persons 
as shall be by law entitled thereto, then this obligation to be void and of 
none effect, or else to remain in full force and virtue. 

Signed, sealed and delivered in the presence of 

K. L., Commissioner, 
M. N., District Registrar of , 

lor O. P., Clerk to th^ District Registrar of ]. 



No. 18.— Declaration of the Personal Estate and Effects of a 

Testator or an Intestate. 

A true declaration of all and singular the personal estate and effects of 
A. B., late of deceased, who died on the day of at 

and had at the time of his death a fixed place of abode at within the 

district of which have at any time since his death come to the hands, 

possession or knowledge of C. D., the administrator with the will of the 
said A. B. [^or administrator, as the case may 6e], made and exhibited upon 
and by virtue of the corporal oath [or solemn affirmation] of the said C. D., 
as follows, to wit : 



£ 



s. 



d. 



First, this declarant declares that the said deceased was at the 
time of his death possessed of or entitled to .... 

[The details of the deceased's effects must be here inserted, and the 
value inserted opposite to each particular.'] 

Lastly, this declarant saith, that no personal estate or effects of or be- 
longing to the said deceased have at any time since his death come to the 
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hands, possession or knowledge of this declarant, save as is hereinbefore 
set forth. 

(Signed) C. D. 
On the day of 18 the said C. D. was duly sworn to ^or 

solemnly affirmtd] the truth of the above inventory, 

Before me, 
Iperton authorixed to adminisUr oaths under the acti. 



No. 19.— Justification of Sureties. 

In her Mijeity's Court of Probate. The District Registry of 

In the goods of A. B., deceased* 

The day of 18 

We, C. D. of and B. F. of jointly and severally 

make oath) that we are the proposed sureties on behtlf of O. H», the in- 
tended administrator of all und singular the personal estate and effects of 
the said A. B., late of deoeased, in the penal sum of pounds^ 

tot his faithful administntion of the said personal estate and effects of the 
said deoeased i and I the said C. D. for myself make oath, that I am, 

after payment of all my Just debts, well and truly worth in money and 
effects the sum of ; and I the said E. F. for myself make oath, 

that I am, after pajrment of all my just debts, well and truly worth in money 
and effects the sum of pounds* 

Same day the said C. D* 
and E. F. were duly 

sworn to the truth of this 
affidavit 

Before me, 
{^pertoH Okthorined to adnUmster oaiki under the oc/]. 



No. 20. — Election bj Minors of a Guardian. 

In her Majesty's Court of Ptob&te. The District Registry of 

Whereas A. B., late of in the county of deceased, died on 

or about the day of 18 at intestate, a widower, leavinj^ 

C. D., £. F. and G. H. his natural and lawful children and only next of 
kin, the said C. D. being a minor of the age of twenty years only, the said 
E. F. being also a minor of the ajve of nineteen years only, and the said 
G. H. being an infant of the age of six years only t 

Now we, the said C. D. and £. F., do hereby make choice of and elect 
K. L., of in the county of our lawful maternal uncle and one of 

our next of kin, to be our curator or guardian, for the purpose of his obtain- 
ing letters of administration of the personal estate and effects of the said 
A. B., deceased, to be granted to him, for our use and benefit, and until one 
of us attain the age of twenty-one years [or for the purpose of renouncing 
for us, and on our behalf all our right, title and interest to and in the letters 
of administration, &c.) as the case may 6«] [add, in cases where a proctor, 
solicitor or attorney appears for the minors, and we hereby appoint M. N. of 
our proctor, solicitor or attorney, to file or cause to be filed this our 
election for us in the said district registry of attached to her Mi^esty's 

Court of Probate]. 

In witness whereof we have hereunto set our hands and seals this 
day of in the year 18 

Signed, sealed and delivered in the presence of 

G. H., 
[One disinterested witness smfftcieni"]. 
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No. 21.-^ReDunoiation of Probate ftud Administration with 

the Will annexed. 

In her Msgetty'i Court of Probate. The District Registry of » 

Whereas A. B., Ute of in the county of deceased, died on 

the day of 18 at and had at the time of his death a 

fixed place of abode at within the said district of ( and whereas 

he made and duly executed his last will and testament bearing date the 
day of 18 [{f there are eoJicUs their date* shnild be alee 

ineerted']^ and thereof appointed C. D. executor and residuary legatee in 
trust [^or at the case may be^ : 

Now I, the said C. D., do hereby declare, that I have not intermeddled 
in the personal estate and effects of the said deceased| and will not hereafter 
intermeddle therein with intent to defraud creditors, and I do hereby ex- 
pressly renounce all my right and title to the probate and execudon of the 
said will [and codicils, tfanyX and to the letters of administration with the 
said will 'and codicils, if any j annexed, of the personal estate and effbcts of 
the said deceased [addt in cases where a procter, seUeiior cr attorney appears 
for the person renouncing^ and I hereby appoint £. F. of my proctor, 

solicitor or attorney, to file or cause to be filed this renunciation fbr ttie in 
the said district registry of attached to her Migesty's Court of Pro- 

bate}. 

In witness whereof I have hereto set my hand and seal this 
day of 18 . 

CD. 
Signed, sealed and delivered by the said C. D. in the presence of 

G. H., 
[One disinterested witness st^ient]. 



No. 22.— Renunciation of Administration. 

In her Majesty's Court of Probate. The District Registry of 

Whereas A. B., late of in the county of deceased, died on 

the day of 18 at intestate, a widower, and had at the 

time of his death a fixed place of abode at within the said district 

of ; and whereas I, C. D. of am his natural lawful child, and 

his only next of kin :* 

Now 1, the said C. D. do hereby declare that I have not inter- 

meddled in the personal estate and efiects of the said deceased, and do 
hereby expressly renounce all my right and title to the letters of adminis- 
tration of the personal estate and effects of the said deceased [addt in cases 
where a proctor, solicitor or attorney appears for the person renouncing, and I 
hereby appoint £. F. of my proctor, solicitor or attorney, to file or 

cause this renunciation to be filed for me in the district registry of 
attached to her Majesty's Court of Probate]. 

In witness whereof I have hereto set my hand and seal this 
day of 18 . 

CD. 
Signed, sealed and delivered by the said C. D. in the presence of 

G. H., 
[One ^sinterested witness si^fficient'], 

* This to be varied according to the fact 
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No. 23. — Sabpoena in a Proceeding in Common Form to bring 

in a Script. 

Victoria, by the Grace of God of the United Kingdom of Great 
Britain and Ireland Queen, Defender of the Faith. 

To of 

Whereas it appears by a certain affidavit filed in the principal registry 
of our Court of Probate [or filed in the district registry of attached 

to our Court of Probate], bearing date the day of 18 and 

made by of diat a certain original paper or script, being or pur- 

porting to be testamentary, to wit [here describe the paper"], bearing date the 

day of 18 is now in your possession or under your control : 

Now THIS IS TO COMMAND YOU, that within eight days after service 

hereof on you, inclusive of the day of such service, you do bring into and 

leave in the principal registry of our said court [or the district registry of 

attached to our said court] the said originsd paper now in the posses- 
sion of vou the said or in case the said original paper be not in your 
possession or under your control, that you, within eight days after the 
service hereof on you, inclusive of the day of such service, do file in the 
principal registry of our said court [or the district registry of 
attached to our said court] an affidavit to that efiect, and therein set forth 
what knowledge you have of and respecting the said script : and this you 
shall in nowise omit under the penalty of one hundred pounds. Witness 
[ifuert tfie name qfthe Judge], at the Court of Probate, the day of 
18 in the year of our reign. 

Indorsement to be made of the Service. 

This subpoena was served by G. H. on of on the day 

of 18 . 

(Signed) G. H. 



No. 24. — Affidavit of Handwriting. 

In her Majesty's Court of Probate. The District Registry of 

I, A. B., of in the county of make oath [or solemnly affirm], 

that I knew and was well acquainted with C. D., late of in the county 

of deceased (who died on the day of at and had at 

the time of his death a fixed place of abode at within the said district 

of ), for many years before and down to the time of his death, and 

that during such period I have frequently seen him write and also subscribe 
his name to writings, whereby I have become well acquainted with his 
manner and character of handwriting and subscription, and having now 
with care and attention perused and inspected the paper writing hereunto 
annexed, purporting to be and contain the last wiU and testament of the 
said deceased, beginning thus ending thus and being subscribed 

thus [include in these recitals the date qf the will] ''CD." I further make 
oath, that I verily and in my conscience believe the whole body, series and 
contents of the said will, together with the names " C. D." subscribed 
thereto as aforesaid, to be of the true and proper handwriting and subscrip- 
tion of the said " C. D.'* deceased. 

On the day of 18 the said A. B. was duly sworn at to 

the truth of this affidavit [or made this solemn affirmation], 

Before me, 

E. F., 
\_person authorized to administer oaths under the esct"^^ 
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No. 25.— Affidavit of Plight and Condition and Finding. 

In her Majesty's Cottrt of Probate. The District Registry of 

I, A. B., of in the county of make oath [^or solemnly affirm], 

that I am the sole executor named in the paper writing now hereunto 
annexed, purporting to be and contain the last will and testament of £. F., 
late of in the county of deceased (who died on the day 

of at and had at the time of his death a fixed place of abode at 

within the said district of ) the said will bearing date the 

day of beginning thus ending thus and being subscribed 

thus " C. D.y" and having viewed and perused the said will and particularly 
observed that [here recite the finding of the willt and the various obliterations, 
interUneationSf erasures and alterations (tf any), and the general plight and 
condition of the will, or any other matters requiring to be accounted for, and 
clearly trace the will from the possession qf the deceased in his lifetime up to the 
time of making this c^SMamt'] ; I the deponent lastly make oath that the same 
is now in all respects in the same state, plight and condition as when found 
[or as the case may be"]. 

On the day of 18 the said A. B. and C. D. were duly 

sworn at to the truth of this affidavit [or made this solemn 

affirmation}, 

Before me, 

I. J., 
[person authorized to adminieter oatht under ike actl.- 



No. 26.— Affidavit of Search. 

In her Majesty's Court of Probate. The District Registry of 

I, A. B., of in the county of make oath [or solemnly affirm], 

that I am tlie sole executor named in the paper writing hereunto annexed, 
purporting to be and contain the last will and testament of C. D., late of 

deceased (who died on the day of in the year 18 

at and had at the time of his death a fixed place of abode at 

within the said district of ), the said will beginning thus, ** " 

ending thus, " In witness whereof I have hereunto set my hand this 
'* day of , in the year of our Lord one thousand eight hundred and 

'* fifty-four" [or as the case may be] and being thus subscribed, " C. D." 
And referring particularly to the fact that the blank spaces originally left in 
the said will for the insertion of the day and month of the date thereof have 
never been supplied [or that the said will is without date, or as the case may 
be], I further make oath [or solemnly affirm], that I have made inquiry of 
£. F., the solicitor of the said deceased; and that I have also made diligent 
and careful search in all places where he the said deceased usually kept his 
papers of moment and concern, and in his depositories, in order to ascertain 
whether he had or had not left any other will, but that I have been unable 
to discover any such will. And I lastly make oath [or solemnly affirm], 
that I verily believe the said deceased died without having left any will, 
codicil or testamentary paper whatever, other than the said will by me 
hereinbefore deposed of. 

A.B. 
On the day of 18 the said A. B. was duly sworn at 

to the truth of this affidavit [or made this solemn affirmation], 

Before me, 

G. H., 
[person authorized to administer oaths under the act], 

[This form of affidaioit to be used when it is shown by i^davit that neither the 
eubseribed witnesses nor any other person can depose to the precise time of the 
execution of the urtV/.] 
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No. 27.— Caveat 

In her Majesty's Court of Probate. The District Registry of 

Let nothing be done in the goods of A. B., late of deceased* who 

died on the day of at and had at the time of his death 

a fixed place of abode at within the said district of unknown 

to C. D. of having Interest [or to £. F., of the proctor, solicitor 

or attorney of parties having interest]. 
Dated this day of 18 . 

(Signed) C. D. of [or E. F. 

of the proctor, solicitor or attorney 

of parties having interest]. 



No. 28.^-*Warning to Caveat. 

In her Migesty's Court of Probate. The District Registry of 

To A. B. of [or to C. D. of proctor, solicitor or attorney of 

parties having interest]. 
You are hereby warned, within six days* after the service of this warn- 
ing upon you, inclusive of the day of such service, to cause an appearance 
to be entered for you in the said district registry attached to the said Court 
of Probate to the oaveat entered by you in the personal estate and effects of 
£. F., late of deceased, who died at on or about the day 

of 18 and had at the time of his death a fixed place of abode at 

within the said dbtrict of and to set forth your [or your client's] 

interest ; and take notice, that in default of your so doing the said court 
will proceed to do all such acts, matters and things as shall be needful and 
necessary to be done in and about the premises. 

(Signed) X. Y., 

District Registrar. 

Indorsement to be made after Service. 

This warning was serfed by I. K. on A. B. of [or on C. D. of 

the proctor, solicitor or attorney] by whom the caveat was entered in respect 
of the personal estate and effects of the within-named deceased at on 

the day of 18 . 

(Signed) I. K., 

[or. The duplicate of this warning, signed by the said X. Y. was sent by 
the public post, directed to the said A. B. [or C. D.] by whom the caveat 
was entered in respect of the personal estate and effects of the within- 
named deceased at on the day of 18 . 

(Signed) I. K.] 



• These six days are to be exclusive of Sunday. 
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FEES 

To he taken in the District Registries qf the Court of 

Probate. 



Probates or Letters of Admioistration with Will annexed. 



For every probate when the personal estate is sworn to be under £ s. 


d. 


1002., or any sum less than 1002. • • 


..0 1 





For every probate when the personal estate is of the value of 




1002. and under 4,0002., or any sum less than 4,0002., a fee of 




Is. 6d, in the pound on the amount of stamp duty payable on 




such probate. 






For every probate when the personal estate ia of the value of 




4,0002. and upwards, the following fees : — 






If the personal estate is sworn to be — 






Under the value of £5^000 


.. 4 15 





6,000 


..5 





7,000 


..5 5 





8,000 


., 5 10 





9,000 


.. 5 15 





10,000 


.,6 





12,000 


..6 5 





14,000 


.. 6 10 





16,000 


.. 6 17 


6 


18,000 


..7 5 





20,000 


.. 7 12 


6 


25,000 


..8 2 


6 


30,000 


.. 8 15 





85,000 


..9 7 


6 


40,000 


.. 10 6 


3 


45,000 


.. 11 5 





50,000 


.. 12 3 


9 


60,000 


.. 18 2 


6 


70,000 


.. 15 





80,000 


.. 16 17 


6 


90,000 


.. 18 15 





100,000 


.. 20 12 


6 


120,000 


.. 21 11 


3 


140,000 


.. 23 8 


9 


160,000 


.. 25 6 


3 


180,000 


.. 27 3 


9 


200,000 


.. 29 1 


3 


250,000 


.. 30 18 


9 


300,000 


.. 35 12 


6 


350,000 


.. 40 6 


3 



£ «. 


d. 


41 17 


6 


48 8 


9 


46 6 


3 


49 13 


9 


52 16 


3 


55 18 


9 


59 1 


3 


62 8 


9 


4 


6 


I 


6 
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Probates or Letters of Administration with Will annexed— coft/tntic J. 
If the personal estate is sworn to be — 
Under the value of £400»000 

500,000 

600,000 

700,000 

800,000 

900,000 

1,000,000 

Above 1,000,000 

For registering and collating wills of three folios of ninety words* 

each, or under •• -• •• •• •• 

If above three folios of ninety words each, per folio . . • . 

In cases of a grant for Queen's pay or prize money (the effects 

being under 100/.) without reference to the length of the will 4 6 
For engrossing and collating a will for a double, or duplicate, or 
triplicate, or cessat probate of [(/'/] the will is four folios of 
ninety words each, or under, including parchment . . ..060 

If above four folios of ninety words each (including parchment), 
per folio •• «• •• •• •• >.016 

For every double or cessat probate, when the personal estate is 
under 450iL or any smaller sum, the same fee as on the first 
probate. 
For every double or cessat probate, when the personal estate is of 
the value of 450/. or upwards .. .. .. •• 12 6 

For every duplicate and triplicate probate, when the personal 
estate is under 450/. or any smaller sum, the same fee as on 
the first probate. 
For every duplicate and triplicate probate, when the personal 
estate is of the value of 450/. or upwards . . . . ..0126 

For engrossing, exemplifying and collating a will of four folios 

of ninety words each, or under, including parchment ..060 

If above four folios of ninety words each, per folio (including 
parchment) •• •• •• •• •• ••016 

For every exemplification of probate . . . . ..110 



Letters of Administration. 

For every grant of letters of administration when the personal 
estate is sworn to be under 100/., or any sum less than 100/., 
a tee of . • . . - . • • • - • ..010 

For every grant of letters of administration when the personal 
estate is of the value of 100/. and under 2,000/., or any sum 
less than 2,000/., a fee of 1«. 6c/. in the pouud on the amount 
of stamp duty payable on such letters of administration. 
For every grant of letters of administration when the personal 
estate is of the value of 2,000/. and upwards, the following 
fees: — 

If the personal estate is sworn to be — 
Under the value of £3,000 

4,000 
5,000 
6,000 
7,000 
8,000 



4 13 


9 


4 17 


6 


5 5 





5 12 


6 


6 





6 7 


6 
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Letters of Administration — conttnued. 
If the personal estate is sworn to be — 
Under the ^alue of £9,000 

10,000 

12,000 

14,000 

16,000 

18,000 

20,000 

25,000 

30,000 

85,000 

40,000 

45,000 

50,000 

60,000 

70,000 

80,000 

90,000 

100,000 

120,000 

140,000 

160,000 

180,000 

200,000 

250,000 

300,000 

350,000 

400,000 

500,000 

600,000 

700,000 

800,000 

900,000 

1,000,000 

Above 1,000,000 

For every duplicate and triplicate letters of administration when 

the personal estate is under 300/., or any sum less than 300/., 

the same fee as on the first grant of letters of administration. 

For every duplicate and triplicate letters of administration when 

the personal estate is of the value of 300/. and upwards 
For every exemplification of letters of administration . • 
For every grant of letters of administration with will annexed de 
bonis non or cessate, when the personal estate is under 450/., or 
any smaller sum, the same fee as on the first grant. 
For every grant of letters of administration with will annexed de 
bonis non or cessate, when the personal estate is of the value 
of 450/. and upwards . . 
For engrossing and collating a will for a grant of letters of admi- 
nistration with will annexed de bonis non or cessate, if the will 
is four folios of ninety words each or under (including parch- 
ment) •• •. •• •• *• •• 

If above four folios of ninety words each, per folio, including 
parchment •• .. •• •• •• .. 

For every grant of letters of administration de bonis non or ces- 
sate, if the personal estate is under 300/., or any smaller sum, 
the same fee as on the first grant. 
For every grant of letters of administration de bonis non or ces- 
sate, if &e personal estate is of the value of 300/. and upwards 

L 



£ i. 


d. 


.. 6 15 





..7 2 


6 


.. 7 10 





.. 7 17 


6 


..8 8 


9 


..9 





.. 9 11 


3 


.. 9 16 


3 


.. 11 5 





.. 12 3 


9 


.. 13 11 


3 


.. 15 





.. 16 7 


6 


.. 17 16 


8 


.. 20 12 


6 


.. 23 8 


9 


.. 26 5 





.. 29 1 


3 


.. 30 9 


6 


.. 83 5 


9 


.. 36 2 





.. 38 18 


3 


.. 41 14 


6 


.. 44 10 


9 


.. 46 17 


6 


.. 49 4 


6 


.. 51 11 


3 


.. 53 18 


3 


.. 58 12 





.. 63 5 


9 


.. 67 19 


6 


.. 72 13 


3 


.. 77 7 





.. 82 


9 





1 



12 6 
1 



12 6 

6 
16 



12 6 
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Letters of Administration — eonthmed, £ t, d. 

For every special or limited grant of probate or letters of admi- 
nistration with or without the will annexed, in addition to the 
ordinary fees, as under : — 

If the personal estate is under the value of 20/., Is. per folio 
of ninety words each on the bond, on the act, and on the 
grant of probate or letters of administration. 
If the personal estate is of the value of 20/. and upwards, 2s, 
per folio of ninety words each on the bond, on the act, and 
on the grant of probate or letters of administration. 
For articles entered into by administratora to pay creditors pro 
rat&, per folio of ninety words each .. .. ..020 

For the bond for the performance of the articles, per folio of 
ninety words .. .. .. .. .. ..020 

For noting on the grant of letters of administration with or with- 
out will annexed, and on the act that additional security has 
been given .. •• .. .. .. ..050 

For every certificate that additional security has been given ..010 

For every search for will or grant of letters of administration or 

any other document filed in the district registry, including the 

looking up and inspecting an original will before the same is 

registered, or a registered copy of a will or an administration 

act *• .. •• .. .. •• a.vXI/ 

For every third will or administration act looked up in addition 
to the above .. .. .. •• .. ..010 

For looking up and inspecting an original will after the same is 
registered, in addition to the search . . . . ..010 

For looking up and producing any document filed in the district 
registry, other than an original will or administration act ..010 

For every office copy or extract of a record, will, or probate or 
administration act or other document filed in the district re- 
gistry, if five folios of ninety words or under 

If exceeding five folios of ninety words, per folio 

If the will or other document is 200 years old, and five folios of 
ninety words or under . . 

If exceeding five folios of ninety words, per folio 

If the office copy of a will or any part of a will or other document 
is required to be made fac simile, and such will or part of a will 
or other document is five folios of ninety words in length or 
under .• .. .. .* *• .• 

If exceeding five folios of ninety words, per folio 

For collating a probate or copy of a will or other document left in 
place of the original, if twenty folios in length or under 

If exceeding twenty folios, every additional two folios . . 

If a copy IS required to be printed, for every eight folios ol 
ninety words, in addition to a manuscript copy for the printer 
at 6d. per folio of ninety words .. .. •. •• 5 

For every attendance with any book or original document within 
three miles of the district registry . • . • ..110 

For second and each subsequent attendance at the same place, 
and with the same document if within fourteen days • . 10 6 

For each day's attendance with any book or original document at 
any place beyond the distance of three miles from the district 
registry, exclusive of travelling expenses .. .. •• 1 1 O 

For every receipt for a document or documents delivered out of 
the district registry •• •• .. •• ..OlO 

For the entry of every caveat . . . . . . ..010 

For each notice of such caveat to the principal registry or any 
other district registry •• .. •• .. ..010 






2 


6 








6 





5 











9 





8 


6 








9 





6 











3 



£ 


s. 


d. 





5 








2 


6 





1 











6 
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Letters of Administration — continued. 

For every warning to a caveat issuing from the district registry. . 

For messenger's attendance with warning to caveat within three 
miles of the district registry 

For every notice of application for a grant of prohate or ad- 
ministration transmitted to registrars of the principal registry 

For filing each of such notices in the principal registry • • 

For every search hy the district registrar in order to ascertain 
vi^iether any probate or grant of letters of admiaiitratien has 
already issued as under : — 

For every year after the year in which the deceased died • • 6 
And for every such search in the principal registir after the 
year in which the deceased died, a further fee of • • 6 

For the certificate of the registrar of the principal registry, that 
no application has been made in respect of the goods of the 
deceased •• •• •• •• .• ..010 

For filing affidavit for the Inland Revenue Office on granting 
probate or letters of administration for Queen's pay or prize 
money •« •• •• •• •• (.OlO 

For filing every other affidavit and other document brought into 
and deposited in the district registry, except the oaths for exe- 
cutors, or administrators, or administrators with will, the first 
administration bond, and the testamentary papers in respect of 
which probate or administration with will annexed is granted- • 2 6 

For every receipt for documents left in the district registry in 
order to obtain a grant of probate or letters of administration 
with or without will annexed .. .. .. ..010 

For depositing every will of a person deceased in the district 
registry, for safe custody •• .. •• ..0100 

For every oath administered by the district registrars . • ..010 
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FEES 

To h» tahm for their onn Ute by Procton, Solicitort and 
Attomie* praetuing in the Court of Probate and in the 
DiUrict Btgietrie* thereof, 

IN NON-CONTENTIOUS BUSINESS. 



Fees of Probatea. 



District Rsoistkabs. 
PeM of Probata — emtitmed. 



£ 


I. d. 


J. d. 


.. d. 


e : d. 


1. d. 


£ t. d. 


40,000 


10 


10 




10 6 8 


13 4 


7 6 


46,000 


10 


10 




n 6 


IS 4 


7 6 


60,000 


10 


10 




12 3 9 


13 4 


7 6 


60,000 


10 


10 




13 2 6 


13 4 


7 6 


70,000 


10 


10 




16 


13 4 


7 6 


80,000 


10 


10 




16 17 6 


13 4 


1 1 


90,000 


10 


10 




IB 16 


13 4 


1 I 


100,000 


10 


10 




20 12 6 


13 4 


I 1 


120,000 


10 


10 




21 11 3 


13 4 


1 1 


140,000 


10 


10 




23 3 9 


13 4 


1 1 


160,000 


10 


10 




26 6 3 


13 4 


1 1 


180,000 


10 


10 




27 3 9 


13 4 


1 1 


200,000 




10 




29 1 3 


13 4 


1 1 


260,000 




10 




30 18 9 


IS 4 


1 1 


300,000 




10 




35 12 6 


13 4 


1 I 


360,000 




10 




+0 6 3 


13 4 


1 1 


400,000 




10 




41 17 6 


13 4 


1 1 


600,000 




10 




43 8 9 


13 4 


1 1 


600,000 




10 




46 6 3 


13 4 


1 1 


700,000 




10 




49 13 9 


13 4 


1 1 


800,000 




10 




62 16 8 


13 4 




900.000 




10 




66 18 9 


13 4 




1,000,000 




10 




69 1 3 


13 4 


1 1 


Above ( 
that mm » 


10 


10 


4 e 


62 3 9 


13 4 


I I 



For enffrouing and colladng the will, if more than 
worda each, per folio If. 6d. 



three folioa of ninetjr 



Fees of Letters of Administratioii with Will annexed. 

ance on exeeudon of the bond if the 



6L and under 201. 
201. and under 1001. 
1001. and opwardi 
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Fees of Letters of Administr^on. 



-r- 


Oath of Adminii- 

tntor aod ittcnd- 

ance on hb brinff 

flironi, uid on eze- 

oition of tlM Bmid. 


AffidaHt for Intend 
Revemie uA at- 
tendance on Admt* 
nlMorbHnff 


LanenoTAdal- 
BlMnlhM ukder 


Katncttag. 


Clerk. 


£ 


s. d. 


«. d. 


£ #• 


d. 


«. 


d. 


£ i 


r. d. 


6 


2 6 


2 6 


1 





1 







- 


20 


3 4 


2 6 


1 





3 


4 


] 


I 


50 


5 


5 


1 


6 


4 


8 


2 


100 


6 8 


6 8 


3 





6 


8 


2 


200 


10 


6 8 


4 


6 


6 


8 


2 


800 


13 4 


10 


12 





6 


8 


2 


4£0 


13 4 • 


10 


16 


6 


6 


8 


2 


600 


13 4 


10 


1 2 


6 


6 


8 


2 


800 


13 4 


10 


1 13 





6 


8 


2 


1,000 


13 4 


10 


2 5 





6 


8 


5 


1,500 


13 4 


10 


3 7 


6 


6 


8 


5 


2,000 


13 4 


10 


4 10 





13 


4 


5 


3,000 


13 4 


10 


4 13 


9 


13 


4 


: 


r 6 


4,000 


13 4 


10 


4 17 


6 


13 


4 


; 


r 6 


5,000 


13 4 


10 


5 5 





13 


4 


: 


r 6 


6,000 


13 4 


10 


5 12 


6 


13 


4 


: 


r 6 


7,000 


13 4 


10 


6 





13 


4 


; 


r 6 


8,000 


13 4 


10 


6 7 


6 


13 


4 


; 


r 6 


9,000 


13 4 


10 


6 15 





13 


4 


; 


r 6 


10,000 


13 4 


10 


7 2 


6 


13 


4 


; 


r 6 


12,000 


13 4 


10 


7 10 





13 


4 


; 


r 6 


. 14,000 


13 4 


10 


7 17 


6 


13 


4 
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Exemplification of Probate or Letters of Administratioo with 

or without Will aonezed. 



Attending in the registry, looking up the grant of probate and £ 9, d, 
originu will or grant of administration, and bespeaking exem- 
plification • • .. .. .. 

Exemplification under seal and stamp - 

Extracting •• •• •• •• 

(/lerics •• •• •• •• 



6 8 

1 1 
6 8 
2 6 



Duplicate aud Triplicate Probates or Letters of Administration 

with or without Will annexed. 

Attending in the registry, looking up the will, and bespeaking £ «. d, 
duplicate or triplicate probate and engrossment . . ..068 

Drawing and copying statement in support of application to the 

Inland Revenue Office for the duty-paid stamp . . • • 10 

Attending at the Inland Revenue Office and procuring the duty- 
paid stamp .. •• .. .. •• ..OlS^ 

Duplicate or triplicate probate or letters of administration, with 
or without the will annexed — 

If the personal estate is under 450/., or any smaller sum, the 

same fee as on the first grant. 
If the personal estate is of the value of 450/. and upwards . . 12 6 
Extracting •• .. •• •• •• ..068 

v/ierKs •. '•• •• •• •• •• ••Uxb 
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Probates, Special or Limited. 

ConsultiDg fee •• •. •• •• •• •• 

Affidavit for Inland Revenue Office and attendance on the exe- 
cutor being sworn : — ^The same fee as on ordinary probates. 
Drawing special oath of executor, per folio of seventy-two words 
Fair copy of the oath for the registrar, per folio of seventy-two 
. words •• •• •• •• •• •• 

Attending the registrar thereon • . • . 

Engrossing same, per folio of seventy-two words 
Attendance on the executor being sworn 
Engrossing and collating the will, three folios of ninety ^ 

words or under • • . . • • * * I '^^ 

Special or limited probate, under seal • • * * f 

•• •« •• .• ••! 



£ 





Extracting 
Clerka.. 










6 





18 



6 



8 



10 



4 
4 
4 
8 






same fees 
as on ordinary 
probates. 



Letters of Administration, Special or Limited. 

Consulting fee . . 

Perusing and abstracting deeds or other instruments, when neces- 
sary, at per folio of ninety words • . • . 

Proxy of nomination • • • • 

Affidavit for Inland Revenue Office and attendance on the admi- 
nistrator being sworn : — ^The same fees as on ordinary grants 
of letters of administration. 

Drawing special oath of the administrator, per folio of seventy-two 
words •. •■ •• .. .. ** 

Fair copy of the oath for the registrar to peruse, per folio of 
seventy-two words . . • • • • 

Attending the registrar thereon 

Engrossing same, per folio of seventy-two words 

Attendance when the administrator was sworn, and on 
execution of the bond • . 

Letters of administration, under seal and stamp 

Extracting • • . . • • . • • . 

xxierKs .. •• •• •• •• 



£ «. 

6 


d. 
8 



18 


4 
4 



10 











13 





6 
4 

4 



The same fees 
as on ordinary 
grants of let- 
ters of admi- 
nistration. 



Office Copies of, or Extracts from. Records, Wills, and other 

Documents. 

For attendance in the registry for searching for a record, will or £ <• d. 
other document, or for a grant of probate, or letters of admi- 
nistration, with or without a will annexed, for the first five 
years, or any period less than five years, including the ordering 
of a copy .. .. .. .. .. ..050 

For every five years after the first five years . . . . ..084 

For the perusal of a record, will or other document, when neces- 
sary, for the purpose of ordering extracts or for any other pur- 
pose, including the ordering of extracts, per folio of ninety 
words ^ .. .. •• .. •• ..004 

For collating an office copy or extract of a record, will or other 
document, with the original, including extracting fee, per folio 
of ninety words .. ,. .. .. ..002 
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For collating an office copy of the act on granting probate at £ $. d. 
administration with the original entry thereof, including ex- 
tracting fee.. •• •• •• .. ..010 



Careats. 

£ : d. 

For attendance in the registry and entering caveat . • ..068 

For attendance in the registry and giving instructions for warning 
caveators to enter an appearance • • • . ..068 



Affidavits other than the Affidarits and Oaths included in the 
Fees of Probate and Letters of Administration and Decla- 
rations of Personal Estate and Effects. 

For taking instructions for every affidavit or declaration of per- £ t. d, 
sonal estate and effects • . . . . . ..068 

For drawing and fair copy of the same, per folio of seventy-two 
words ..• .. •• .. •• «.01.0 

For every copy thereof, per folio of seventy-two words . • 4 



Instruments of Rennnciation and Consent, Letters of Attorney, 
and other Documents prepared bj Proctors, Solicitors or 
Attorneys. 

For drawing and fair copy of every instrument of renunciation, £ $. d. 
consent, Tetter of attorney, or other document prepared as 
ahove, per folio of seventy- two words . . . . ..010 

For every fiair copy, per folio of seventy-two words • • 4 
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RULES, ORDERS AND INSTRUCTIONS 

(1857), 
For the Segittran of the Principal Registry of her Majesty'* 

Court of Probate, in respect of 

NON-CONTENTIOUS BUSINESS. 

(Referred to throughout as H.C.) 



Nov-oONTENTions business eball include all common form bnsiness 
as defined by the Act^ and the warning of caveats. 



1. Application for probate or letters of administration may be 
made at the principal registry in all cases. 

2. For the present such applications are to be made through a 
proctor, solicitor or attorney.* 

3. In no case should the registrars allow the probate or administra- 
tion to issue until all the inquiries which they may see fit to institute 
have been answered to their satisfaction. The registrars are, notwith- 
standing, to afi^ord as great facility for the obtaining grants of probate 
or administration as is consistent with a due regard to the prevention of 
error or fraud. 



As to Probate of Wills and Codicils and Letters of Adminis- 
tration, with the Will [or Will and Codicils] annexed^ 
where the Wills and Codicils or the Codicils only are 
dated after 2\st December, 1837. 

4. If there be no attestation clause to a will presented for probate, 
or if the attestation clause thereto be insufiicient, the registrars must 
require an affidavit from at least one of the subscribing witnesses, if 
either of them are living, to prove that the provisions of 1 Vict. c. 26, 
s. 0, and 15 & 16 Vict. c. 24, in reference to the execution of the will, 
were, in fact, complied with ; and such affidavit must be engrossed 
and form part of the probate, so that the same may be a perfect docu- 
ment on the face of it.^ 

6. If on perusing the affidavit it appear that the requirements of the 
statute were not complied with, the registrars must refuse probate. 

6. If on perusing the affidavit or affidavits setting forth the facts of 
the case, it appear doubtful whether the will has been duly executed, 

• Page 27. •» Page 28. 
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the registrars may require the parties to bring the matter before the 
judge on motion. 

7. If both the subscribing witnesses are dead, or if from other 
circumstances no affidavit can be obtained from either of them, resort 
must be had to other persons Hf any) who may have been present at 
the execution of the will ; but if no affidavit of any such other person 
can be obtained, in order to probate evidence on affidavit must be 
procured of that fact aud of the handwriting of the subscribing wit- 
nesses, and also of any circumstances which may raise a presumption 
in favour of the due execution of the will. 

8. Interlineations and alterations are invalid unless they existed in 
the will at the time of its execution, or if made afterwards, unless they 
have been executed and attested in the mode required by the statute, 
or unless they have been rendered valid by the re-execution of the 
will, or by the subsequent execution of some codicil thereto. 

9. Where interlineations or alterations appear in the will (unless 
duly executed or duly accounted for by the attestation clause), an 
affidavit or affidavits in proof of their having existed in the will before 
its execution must be filed, except when the alterations are merely 
verbal or are of but small importance, and are evidenced by tlie 
initials of the attesting witnesses.*^ 

10. In like manner, erasures and obliterations are not to prevail 
unless proved to have existed in the will at the time of its execution, 
or unless the alterations thereby effected in the will are duly executed 
and attested, or unless they have been rendered valid by the re- 
execution of the will, or by the subsequent execution of some codicil 
thereto. If no satisfactory evidence is adduced as to the time when 
such erasures and obliterations were made, and the words erased or 
obliterated be not entirely effaced, but can upon inspection of the 
paper be readily ascertHined, they must form part of the probate. 

11. In every case of words having been erased which might have 
been of importance, an affidavit should be required. 

12. If a will contain a reference to any deed, paper, memorandum 
or other document of such a nature as to raise a question whether it 
ought or ought not to form a constituent part of such will, the pro- 
duction of such deed, paper, memorandum or other document should 
be required, with a view to ascertain whether it be entitled to probate ; 
and if not produced its non-production shall be accounted for.^ 

13. No deed, paper, memorandum or other document can form part 
of a will or codicil unless it were in existence at the time when the 
will or codicil was executed. 

14. If any vestiges of sealing wax or wafers or other appearances 
are observable, leading to the mference that any paper, memorandum 
or other document may have been annexed or attached to the will, 
they should be satisfactorily accounted for, or the production of such 
paper, memorandum or other document must be required ; and if not 
produced its non-production must be accounted for. 

15. The above rules and orders respecting wills apply equally to 
codicils. 

16. In case of probate of a married woman's will or of administra- 
tion with the will of a married woman annexed, made by virtue of a 

« Page 29. ^ Page 2. 
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power, the power oader which the will purporta to haye been made 
must be specified in the grant.* 



Ai to Pf^btite of WiUs^ Codicils and Testarnentary Papers 
rdating to Personalttf, and dated before the \st January ^ 
1838. 

17. It is not necessary that a will, codicil or testamentary paper 
dated before 1st January, 1838, should be attested by witnesses to 
Gonstitate it a valid disposition of a testator's personal prepay. 
Although neither signed by the testator nor attested by witnesseSy 
it may nevertheless be valid ; but in such cases the testatctt^s intention 
that it should operate as his will, codicil or testamentary disposition, 
must be proved clearly by circumstances. 

18. A will, codicil or testamentary paper, signed by the testatcnr at 
the end of it, and attested by two disinterested witnesses (although 
there be no clause of attestation) is primd facie entitled to probate. 

19. In cases where a will, codicil or testamentary paper, is attested 
by two witnesses, such witnesses are not requirecf to have been pre- 
sent with the testator at the same time. It is sufficient if the testator 
subscribed his name or made his mark to it in the presence of, or 
produced it with his name already written or his mark already made 
to, one attesting witness, and afterwards to the other attesting witness^ 
provided that on each occasion he declared it to be his will or codicil, 
or otherwise notified his intention that it should operate as such. 

20. If the will, codicil or testamentary paper, is signed at the end 
of it by the testator but is unattested, and there is nothing to show an 
intention that it should be attested by witnesses, the affidavit of two 
disinterested persons to prove the si^ature to be of the handwriting of 
the testator will be sufficient to entitle the paper to probate. 

21. If the will, codicil or testamentary paper, is signed at the end 
of it by the testator, and attested by one witness only, and there is 
nothing to show the testator's intention that it should l>e attested by a 
second witness, the affidavit of one disinterested person to prove the 
signature to be of the handwriting of the testator will be sufficient to 
entitle the paper to probate. 

22. The circumstance of a person being named as an ezecntor in 
the will, codicil or testamentarv paper, or being interested as a legatee 
or as the husband or wife of a legatee under such will, codicil or testa* 
mentary paper, rendered him incompetent to become an attesting wit- 
ness to it, so that if the name of a person so interested appears as that 
of a subscribing witness to the will or testamentary paper, the same, so 
&r as regards his attestation, must be considered as unattested, and his 
evidence in support thereof will be inadmissible, unless he shall first 
release his interest thereunder. 

23. If an attestation clause, or the word '^ witnesses," appear 
written at the foot of the paper, the same being unattested, or if die 
paper purport on the face of it to be a draft of a will, the copy of a 
will, or instructions for a will, it must primd Jade be considered as an 
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incomplete paper, and not, save under special drcumstancesy entitled 
to probate. 

24. Any appearance of an attempted cancellation of a paper by 
burning, tearing, obliteration or otherwise, most be accounted for. 

25. Every fact leading to a presumption of abandonment or revo- 
cation of a paper on the part of the testator must be accounted for.' 

26. Alterations and interlineations made by the testator, if unat- 
tested, are to be proved by an affidavit of two persons to his hand- 
writing. If the same are in the handwriting of any person other than 
the testator, it will suffice to prove by affidavit that they were known 
to and approved of by the testator. Proof by affidavit that they existed 
in the paper at the time it was found in the repositories of the testator 
recently after his death may, under circumstances, suffice. Alterations 
and interlineations made since the Slst of December, 1837, are subject 
to the provisions of 1 Vict. c. 36. 

27. With respect to deeds, papers, memoranda or other documents, 
mentioned in a testamentary paper, or appearing to have been annexed 
or attached thereto, the foregoing rules, orders and instructions, as to 
wills bearing date since the 31 st of December, 1837, will apply. 

28. A wiU made before the 1st of January, 1838, is confirmed by a 
codicil duly executed bearing date on or after that day. 



As to Letters of Administration, 

29. Where administration is applied for by one or some of the next 
of kin only, there being another or other next of kin equally entitled 
thereto, the registrars may require proof by affidavit or statutory de- 
claration that notice of such application has been given to such other 
next of kin. 

30. Limited administrations are not to be granted unless every per- 
son entitled to the general grant has consented or renounced, or has 
been cited and failed to appear, except under the direction of the 
judge.» 

31. Whenever the court, under sect. 73, appoints an administrator 
other than the person who, prior to the act, would have been entitled 
to the grant, the same is to be made plainly to appear in the oath of 
the administrator, in the letters of administration and in the adminis- 
tration bond. 

32. The registrars are to take care (as far as possible) that the 
sureties to administration bonds are responsible persons.** 

33. In all cases where grants of administration are made for the use 
and benefit of minors, the administrators are required to exhibit a 
declaration on oath of the personal estate and effects of the deceased, 
except where the efiects are sworn under twenty pounds, or where the 
administrators are the guardians appointed by the High Court of 
Chancery, or are the testamentary guardians of the minors ; and in all 
cases of persons cited, but not personally, and not appearing, the 
administrators are required to exhibit a similar declaration, and the 
sureties are required to justify. 

34. In all administrations of a special character the recitals in the 

' Page 48. t Page 101. ^ Page 113. 
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oath and in the letters of administration must be framed in accordance 
with the facts of the case. 

85. Grants of administration will continue to be made as heretofore 
to the guardians of minors and iniants, for the use and benefit of such 
minors and infants daring their minority ; and elections by minors of 
their next of kin or next friend, as the case may be, to such guar- 
dianship, will continue to be required; but proxies accepting such 
guardianship wiU in future be dispensed with. 



General Itulee and Orders for the Principal Registrars. 

36. No probate or letters of administration, with the will annexed, 
shall issue until after the lapse of seven days from the death of the 
deceased, unless under the direction of the judge.* 

37. No letters of administration shall issue until after the lapse of 
fourteen clear days from the death of the deceased, unless under the 
direction of the judge. 

38. The registrars may, in cases where they deem it necessary, re- 
quire proof, iu addition to the oath of the executor or administrator, of 
the identity of the deceased, or of the party applying for the grant 

39. In every case where probate or administration is, for the first 
time, applied for after the lapse of three years from the death of the 
deceasfd, the reason of the delay is to be certified to the registrars. 
Should the certificate be unsatisfactory, the registrars are to require an 
afiidavit. 

40. The oath of administrators, and of administrators with the will 
annexed, is to be so worded as to clear off all persons having a prior 
right to the grant, and the grant is to show on the face of it how the 
prior interests have been cleared off.'' 

41. The usual oath of administrators is, as well as that of executors 
and administrators, with the will, to be reduced into writing, and to 
be subscribed and sworn by them as an affidavit, and then filed in the 
registry. 

42. Every will, or copy of a will, to which an executor or adminis- 
trator with the will is sworn should be marked by such executor or 
administrator and by the person before whom he is sworn. 

43. After motions have been made before the jod^e in court, with 
regard to applications for probate and administration made at the 
district registries, the registrars are, unless the judge shall otherwise 
direct, to return to the district registrars the original papers and docu- 
ments, with the directions of the judge thereon. 

44. Papers and other documents may be transmitted by the regis- 
trars of the principal registry to the district registrars through the 
Post Office. Such letters or packets are to be superscribed with the 
words, " On her Majesty's Service," and may be registered, if thought 
necessary. 

45. In the case of persons residing out of England, administrations 
with the will annexed, and administrations, may be granted to their 
attorney, acting under a power of attorney duly attested. 

> Page 27. ^ Jbid. 
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46. The addition and true place of abode of every person making an 
affidavit is to be inserted therein. 

47. In every affidavit made by two or more persons, the names of 
the several persons making it are to be written in the jurat. 

48. No a£^davit will be admitted in any matter depending in the 
Court of Probate in the jurat of which there is any interlineation or 
erasure. 

49. Where an affidavit is made by any person who is blind, or who, 
from his or her signature or otherwise, appears to be illiterate, the 
registrar, commissioner or other person, before whom such affidavit is 
made, is to state in the jurat that the affidavit was read in the pre- 
sence of the party making the same, and that such party seemed 
perfectly to understand the same, and also that the said party made 
his or her mark, or wrote his or her signature, in the presence of the 
registrar, commissioner or other person, before whom the affidavit was 
made.' 

50. No affidavit is to be deemed sufficient which has been sworn 
before the party on whose behalf the same is offered, or before his 
proctor, solicitor or attorney, or before a clerk o( his proctor, solicitor 
or attorney. 

51. Proctors, solicitors and attorneys, and their clerks respectively, 
if acting for any other proctors, solicitors or attorneys, shall be subject 
to the rules in respect of taking affidavits which are applicable to those 
in whose stead they are actin?. 

52. A caveat shall remain in force for the space of six months only, 
and then expire and be of no effect ; but caveats may be renewed from 
time to time as heretofore.'" 

53. The registrars shall, immediately upon a caveat bein^ lodpfed, 
send notice thereof to the registrars of any district in which it is 
alleged the deceased resided at the time of his death, or in which he is 
known to have had a fixed place of abode at the time of his death. 

54. No caveat shall affect any grant made on the day on which the 
caveat is entered, unless notice of such caveat has been received prior 
to the grant passing the seal. 

55. A caveat shall be warned at the place mentioned in it as the 
address of the person who entered it. 

56. It shall be sufficient for the warning of a caveat that a registrar 
send by the public post a warning signed by himself, and directed to 
the person wno entered it, at the address mentioned in it 

57. Any person intending to oppose a grant of probate or letters 
of administration must appear, either personally, or by his proctor, 
solicitor or attorney, and enter an appearance in the principal re- 
gistry. This rule is to apply whether the person intending to oppose 
the grant has or has not been previously warned to a caveat or served 
with a citation. 

58. Citations against all persons in g;eneral, and other instruments, 
heretofore required to be served by affixing them in some public place, 
are in future to be served by the insertion of the same as advertise- 
ments in such of the leading morning and evening papers, and such of 
the local papers, as the judge may from time to time direct. Such 
citations can only be allowed to issue in cases where there is an affidavit 
to lead them." 
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00. The reffistmn are mot to allow probate of the will, or admiiiis- 
tration with the will annexed, of any blind peraon, or of any obTioosly 
illiterale or ignorant person, to isBiie, nnless they have previously satis- 
fied themselves that tlie said will was read over to the deoeased before 
its ezecotion, or iJutt tiie deceased had at sach time knowledge oi its 
eontents.* 

60. Whenever, sabseqnently to a grant having been made, the value 
of the personal estate and effects of the deeesAed person is re-sworn 
under a different amount, or any rennnciation is filed, or any alleration 
IS made in the grant, notice of such re-ewearing, rennnciation, or alter* 
ation is without delay to be Ibrwarded by the registrars of die prineipai 
registry to all the district registrars. 

61. The seal is not to be affixed to any probate or letters of admi- 
nistration mated in Ireland, so as to give operation thereto as if ^ 
grant had Been made b^the Court of Probate in England, unless such 
probate or administration be duly stamped in respect of the penonal 
estate and effects of which tiie deceased aied possessed in England, and 
valess the same appear from a stamp on the probate or letters of ad- 
ministration expressly denoting the same, or unless the same appear 
from a certificate of me conmiissioners of inland revenue or their proper 
officer.' 

62. In all cases where application is made for letters of adnunistra- 
tion (either with or without a will annexed) of the goods of a bastard 
dyinff a bachelor, or a spinster, or a widower, or widow, without issue, 
or of a person dying without known relation, notice of such applica- 
tion is to be given to her Majesty's procurator-general, in order that 
he may determine whether it will be expedient to interfere on the part 
of the crown ; save and except that when the deceased is domiciled 
within the duchy of Lancaster, notice is to be given to the solicitor for 
the duchj in London ; and no grant is to be issued until that officer 
has signified the course it will be proper to take under the circam- 
stanoes of each particular case.i 

68. The registrars are to take care that the copies of wills to be an- 
nexed to the probate or letters of administration are fidrly and pro- 
perly written in the eagrossiog hand heretofore in use in tlie Preroga- 
tive Court, and are to reject those which are otherwise. 

• Page 28. P Page 146. « Page 27. 
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FORMS 

Of Imtrumenti to he adopted in the Principal Registry of 
the Court of Probate^ as nearly as the Circumstances of 
each Case will allow. 



No. 1. — Notice of the Entry of a Caveat in the Principal 

Registiy. 

To the Registrar of the District Regiitry of 
her Majetty't Court of Frohate. 

You are requested to take notice that a caveat has heen entered in this 
registry of the following tenor Uet out the caveat at full length]. 
This day of 18 

(Signed) C. D., 

Registrar. 



No. 2. — Affidavit of attesting Witness in proof of the due 
Execution of a Will or Codicil dated after Slat December^ 
1837. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B.| deceased. 

I, C. D., of in the county of make oath [or solemnly affirm] 

that I am one of the subscribing witnesses to the last will and testament 
[or codicil, as the case may he^t of the said C. D., late of in the county 

of deceased, the said will [or codicil] being now hereunto annexed, 

bearing date and that the said testator executed the said will [or 

codicil] on the day of the date thereof, by signing his name at the foot or 
end thereof [or in the testimonium clause uiereof, or in the attestation 
clause thereto, as the case may be], as the same now appears thereon, in the 
presence of me and of the other subscribed witness thereto, both of 

us being present at the same time, and we thereupon attested and subscribed 
the said will [or codicil] in the presence of the said testator. 

(Signed) CD. 
Sworn at on the day of 18 before me [person 

authorixed to administer oaths under the act], 

N.6. — If the signature is in testimonium clause or attestation clause, it must 
be shown in the affidavit that the testator fuUy intended the same as his final 
signature to his with 
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No. 3. — AlBdayit for tlie Commissioners of Inland Reyenue. — 

For Executors. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B., deceased. 

The day of 18 

I, C. D., of [insert tke nameSf residences and titles or prqfession t/ the persons 
making the q^^am'/], make oath [or solemnly affirm], that I am one of the 
executors [or the executor] named in the last will and testament [insert 
codicils, if any"] of the said A. B., late of deceased ; that the said 

deceased died on or about the day of in the year of our Lord 

one thousand hundred and at [insert place of deaths or set forth 

the reason why the same cannot he jumished\ and that the personal estate 
and effects of the said deceased, which he any way died possessed of or 
entitled to, and for or in respect of which a probate of the said will 
is to be granted, exclusive of what the said deceased may have been pos- 
sessed of or entitled to as a trustee for any other person or persons, and not 
beneficially [tf any leaseholds insert clause No. 1 hereon endorsed ], and with- 
out deducting anything on account of the debts due and owing from the 
said decease^ are under the value of pounds, to the best of my 

knowledge, information and belief [if no leaseholds insert clause No, 2 hereon 
endorsed], 

(Signed) C. D. 
Sworn at on the day of before me [person authorized 

to administer oaths under the act"]. 

N.B. — Forms for the two leasehold clauses to be printed on the back rf the 
affidavit. 

Form rf Leasehold Clause No. 1. 

" Including the leasehold estate or estates for years of the said deceased, 
whether absolute or determinable on a life or lives." 

Form qf Leasehold Clause No. 2. 

" And I [or we] lastly make oath, that the said deceased was not pos- 
sessed of or entitled to any leasehold estate or estates for years, whether 
absolute or determinable on a life or lives, to the best of my [or our] know- 
ledge, information and belief.' 



M 



No. 3 a. — Affidavit for the Commissioners of Inland Revenue. 
— For Administrators with the Will annexed. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B., deceased. 

The day of IS 

I, C. D., of [insert the names, residences and titles or prqfessions qfthe persons 
making the qjffidavit'\y the party applying for administration with the will 
[insert codicils, \f any"] annexed of the personal estate and effects of A. B., 
late of deceased, make oath [or solemnly affirm], that the said de- 

ceased died on or about the day of one thousand hundred 

and at [inwrt the place qf death, or set forth the reason why the same 

cannot be furnished ], and that the personal estate and effects of the said 
deceased, which he any way died possessed of or entitled to, and for or 
in respect of which letters of administration with the said will [insert 
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codhih, if any"] annexed are to be granted, exclusive of what the said 
deceased may have been possessed of or entitled to as a trustee for any 
other person or persons, and not beneficially [if leaseholds insert clause No, 1 
hereon endorsed ], and without deducting anything on account of the debts 
due and owing from the said decease, are under &e value of pounds, 

to the best of my knowledge, information and belief [if no leaseholds insert 
clause No, 2 hereon endorsed^, 

(Signed) CD. 
Sworn at on the day of before me [person authorized 

to administer oaths under the act"]. 

N.B. — Forms for the two leasehold clauses to be printed at the back of the 
c{jffidavit. 

See forms of leasehold clauses, Nos. 1 and 2, ante, p. 236. 



No. 3 &.— Affidavit for the Commissioners of Inland Revenne. 

— For Administrators. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B., deceased. 

The day of 18 

I, C. D., of {insert the namest residences, titles or prtfeseion of the persons 
making the qjSlidavit]^ the party applying for letters of administration of the 
personal estate and effects of the said A. B., late of make oath [or 

solemnly affirm] and say as follows: That the said deceased died on or 
about the day of one thousand hundred and at [insert 

place of death, or set forth the reason why the same cannot be furnished}, and 
that the personal estate and effects of the said deceased which he 

any way died possessed of or entitled to, and for or in respect of which 
letters of administration are to be granted, exclusive of what the said 
deceased may have been possessed of or entitled to as a trustee for any 
other person and persons, and not beneficially [if leaseholds insert clause No, 1 
hereon endorsed}, and without deducting anything on account of the debts 
due and owing from the said deceased, are under the value of 
pounds, to the best of my knowledge, information and belief [if no leaseholds 
insert clause No. 2 hereon endorsed']. 

(Signed) C. D. 
Sworn at on the day of before me [person authorized 

to administer oaths under the act], 

N.B. — Forms for the two leasehold clauses to be printed at the back qf the 
(Affidavit, 

See forms of leasehold clauses, Nos. 1 and 2, ante, p. 236. 



No. 4. — Oath for Executor. 

In her Majesty's Court of Probate. The Principal Reg^istry. 

In the goods of A. B., deceased. 

I, C. D., of in the county of make oath and say [or solemnly 

affirm], that I believe this paper writing [or these paper writings] hereto 
annexed to contain the true and original last will and testament [or last 
will and testament with codicils] of A. B., late of « in the county 

of deceased, and that I am the sole executor [or one of the executors] 
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tiierein named [or executor accordinf to the tenor tkereof, executor dorioff 
life, executrix during widowhood, or at tkt ea$e mmjt ht], and that I wiU 
£uthfully administer the personal estate and effects of the said testator by 
]>aying his just debts and the legacies contained in his will [or will and 
codicils], so far as the same shaU thereto extend and the law bind 
me ; that I will exhibit an inventory, and render an account of my exfr- 
cutorship, whenever required by law so to do ; that the teatator died at 
in the county of on the day of 18 and that the 

whole of the personal estate and effects of the said testator does not amount 
in value to the sum of pounds, to the best of my [or our] knowledge, 

information and belied 

(Signed) C. D. 
Sworn at this day of 18 before me, E. F. 

[Each tettamentary paper to be marked by the pertont twom and the penon 
adminittering the oathS\ 



No. 5. — Oath for Administrators with the Will. 

In her Migetty's Court of Probate. The Principal Registry. 

In the goods of A. B., deceased. 

I, C. D., of in the county of make oath and sa^ [or solemnly 

affirm], that I believe this paper wridng [or these paper writings] hereunto 
annexed to contain the true and originid last will and testament [or die last 
will and testament with codicils] of A. B., late of in the county 

of deceased, and that the executor therein named is dead without 

having taken probate thereof [or as the fact may &e], and that I am the 
residuary legatee in trust named therein [or en the fact may be)t and that I 
will faithfully administer the personal estate and effects of the said deceased 
according to the tenor of his will [or will and codicils] by paying 

bis just debts and the legacies contained in his will [or will and 
codicils], and distributing the residue of his estate according to law ; that 
I will exhibit an inventory and render an account of my administration 
whenever required by law so to do ; that the testator died at on the 

day of 18 ; and that the whole of the personal estate and 

effects of the said deceased does not amount in value to the sum of 
pounds, to the best of my knowledge, information and belief. 

(Signed) C. D. 
Sworn at this day of 18 before me, 

[Each testamentary paper to be marked by the persons sworn and the person 
administering the oath.] 



No. 6. — Oath for Administrators. 

In her Majesty's Court of Probate. The Principal Registry. 

In the goods of A. B., deceased. 

I, C. D., of in the county of make oath and say [or solemnly 

affirm], that A. B., late of deceased, died a bachelor, without parent, 

brother or sbter, unde or aunt, nephew or neice, and intestate, and that I 
am the lawful eouain germaa and one of the next of kin of the said deceased 
[this must be altered in aecerdance with the eireumsianees qf the ease] ; that I 
will faithfully administer the personal estate and effects of the said deceased, 
by paying his just debts, and distributing the residue of his estate according 
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to law ; that I will exhibit an inyentory and render an account of my admi- 
niatration whenever required by law bo to do s that the said deceased died 
at on the day of 18 ; and that the whole of the per- 

sonal estate and effects of the said deceased does not amount in value to 
the sum of pounds^ to the best of my knowledge, information and 

belie£ 

(Signed) A. B. 
Sworn at this day of 18 before me, 



No. 7. — Probate. 

In her Majesty's Court of Probate. The Principal Registry. 

Be it known, that on the day of 18 the last will and 

testament [^or the last will and testament with codicils] hereunto 

annexed of A. B., late of deceased, who died on or about 

at was proved and registered in the said district registry of 

attached to her Majesty's Court of Probate, and that the administration of 
all and singular the personal estate and effects of the said deceased was 
granted by the aforesaid court to C. D., the sole executor {^or as the case may 
he"] named in the said will, he having been first sworn well and faithfully 
to administer the same, by paying the just debts of the deceased and the 
legacies contained in his will [or will and codicils], so far as he is 

thereunto bound by law, and to exhibit a true and perfect inventory of all and 
singular the said estate and effects, and to render a just and true account 
thereof whenever required by law so to do. 

(Signed) £. P., 

Extracted by Registrar. 

♦ (l.s.) 

\To he written in margin of Prohaie.'\ Sworn under j^ and that the 

testator died on or about the day of 18 



No. 8. — Letters of Administration irith the Will annexed. 

Is her Majesty's Comt of Probate. The Principal Registry. 

Be it known, that A. B., late of in the county of deceased, 

who died on or about the day of at made and duly 

executed his last will and testament and did therein name 

And BE IT FUBTHER KNOWN, Aat on the day of 18 letters 

of administration with the said will annexed, of all and singular the 

personal estate and effects of the said deceased were granted by her Ma- 
jesty's Court of Probate to C. D. [insert the character in which the grant it 
taken"], he having previously been sworn well and £Edthfully to administer 
the same according to the tenor of the said will to pay the just debts 

of the said deceased, and to exhibit a true and perfect inventory of all and 
singular the said personal estate and effects and to render a just and 

true account thereof whenever required by law so to do. 

(Signed) E. F., 

Extracted by Registrar. 

(L.8.) 

[To be written in margin,'] Sworn under £ and that the testator 

died on or about the day of 18 . 
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No. 9. — Letters of Administratioii. 

In her Migesty's Court of Probate. The Principal Registry. 

Be IT KNOWN, that on the day of 18 letters of adminis- 

tration of all and singular the personal estate and effects of A. B., late 
of deceased, who died on or about 18 at intestate, 

were granted by her Mijesty's Court of Probate to C. D. of the 

widow [or at the ease may be"] of the said intestate, she having been first 
sworn well and faithfully to administer the same, by paying his just debts, 
and distributing the residue of his personal estate and effects according to 
law, and to exhibit a true and perfect inventory of all and singular the said 
estate and effects, and to render a just and true account thereof whenever 
required by law so to do. 

(Signed) £. F., 

Extracted by Registrar. 

(L.S.) 

[7*0 be written m margin rf adminietration wiiL'] Sworn under £ 
and that the intestate died on or about the day of 18 



No. 10.— Double Probate. 

In her Majesty's Court of Probate. The Principal Registry. 

Be it known, that on the day of 18 the last will and 

testament [^or the last will and testament with codicils] of A. B., late 

of deceased, who died on or about at « was proved 

and registered, and that administration of all and singular the personal 
estates and effects of the said deceased, and any way concerning his will, 
was granted to C. D., one of the executors named in the said will [or 
codicil], he having been already sworn well and faithfully to administer the 
same, and to make a true and perfect inventory of all the said personal 
estate and effects, and to render a just and true account thereof whenever 
required by law so to do, power being reserved of making the like grant to 
£. F., the other executor named in the said will, when he should apply for 
the same. And be it further known, that on the day of 

18 * the said will of the said deceased was also proved, and that the like 
administration of all and singular the personal estate and effects of the said 
deceased, and any way concerning his will, was granted to the said £. F., 
he having been first duly sworn well and faithfully to administer the same, 
and to make a true and perfect inventory of the personal estate and effects 
of the said deceased, and to render a just account thereof whenever re- 
quired by law so to do. 

(Signed) G. H., 

Extracted by Registrar. 

(l. s.) 

[7*0 60 written in ntargin."] Sworn under £ and that the testator 

died on or about the day of 18 . 



* [In the margin,] " Former grant, Jan. 18 , under the same sum. 



Iff 
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No. 11. — Exemplification of Probate or of Letters of Adminis- 
tration with Will annexed. 

, In her Majesty's Court of Probate. The Principal Registry. 

Be it known, that upon search being made in the principal registry of 
her Majesty's Court of Probate, it plainly appears that on the day 

of in tjfie year of our Lord 18 the last will and testament with 

codicils of A. B., late of deceased, who died at on or 

about 18 was proved by C. D., the executor named therein \or 

letters of administration with the last will and testament (and codicils) 
annexed of the personal estate and effects of A. B., late of, &c., were granted 
to C. D., as the ], and which probate or letters of administration 

now remain of record in the said registry. The true tenor of the said pro. 
bate [or letters of administration with the will annexed, as the cote may he\ 
is in the words following, to wit : 

[Here the grant is to he recited verbatim^ 

In faith and testimony whereof these letters testimonial are issujed. 
Given at as to the time of the aforesaid search, and the sealing 

of these presents, this day of in the year of our 

Lord 18 

(Signed) E. F., 

Extracted by Registrar. 

(l.s.) 

[To he written in margin,"] Sworn under £ and that the testator 

died on the day of 18 . 



No. 12.— Exemplification of Administration. 

In her Majesty's Court of Probate. The Principal Registry. 

Be it known, that upon search being made- in the principal registry of 
her Majesty's Court of Probate, it appears that on the day of 

in the year of our Lord 18 letters of administration of all and singular 
the personal estate and effects of A. B., late of who died at on 

or about were granted to C. D., the [or one of the ] 

of the said deceased, and which letters of administration now remain of re- 
cord in the said registry. The true tenor of the said letters of adminis- 
tration is in the words following, to wit : 

[Here the letters of administration are to he recited verhatim,"] 

In faith and testimony whereof these letters testimonial are issued. 
Given at as to the time of the aforesaid search, and sealing 

of these presents, this day of in the year of our 

Lord 18 

(Signed) K. L., 

Extracted by Registrar. 

(l.s.) 

[To be written in marginJ] Sworn under ig and that the intestate 

died on the day of 18 . 
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No. 13. — Special Administration with the Will of a Married 

Woman annexed. 

In her Migestjr'B Court of Probate. The Principal Registry. 

Be it known, that A. B., wife of C B., late of in the county 

of died on the day of 18 at and having 

during her coverture with the said C. B., by virtue of certsin powers and 
authorities given to and vested in her by a certain indenture of settlement 
bearin^f date the day of 18 and of all other powers and 

authorities her enabling, made and executed her last will and testament 
bearing date the day of 18 and thereof appointed her 

said husband, the said C. B., sole executor, and that the said C. B., as 
the lawftil husband of the said deceased, is the sole person entitled to her 
personal estate and effects, over which she had no disposing power, and 
concerning which she is dead intestate. And be it also known, that on 
the day of 18 letters of administration (with the said 

will annexed) of all and singular the personal estate and effects of the said 
deceased were granted and committed by her M^esty's Court of Probate 
to die said C. B., on his giving the usual security, he having been first 
■worn well and faithfully to administer the same, to pay whatever debts the 
said deceased at the time of her death did owe, and to exhibit a true and 
perfect inventory of all and singular her personsd estate and effects, and to 
render a just account thereof whenever required by law so to do. 

(Signed) J. S., 

Extracted by Registrar. 

(l. 8.) 

[ 7*0 fie written in margin,'] Sworn under £100, and that the testatrix died 
on the day of 18 



No. 13 a. — Limited Probate of a Married Woman's Will. 

In her Majesty's Court of Probate. The Principal Registry. 

Be it known, that A. B., wife of C. B., late of in the county 

of died on the dajr of 18 at and having 

during her coverture with the said C. B., by virtue of certain powers and 
authorities vested in her by a certain indenture of settlement, bearing date 
the day of 18 and made between £. F. of m the 

county of esquire, of the first part, the said deceased, by her then 

name and description of A. 6. of in the county of spinster, of 

the second part, and H. I. of in the same county, gentleman, and 

the said C. B. of aforesaid of the third part, made and executed her 

last will and testament, bearing date the day of one thousand 

eight hundred and and thereof appointed L. M. and O. P. executors. 

And be it also known, that on the day of 18 the 

said last will and testament of the said A. B., hereunto annexed, was proved 
and registered in the said principal registry, and that probate of the said 
will of the said deceased, limited to the administration of all such personal 
estate and effects as she the said deceased by virtue of the aforesaid inden- 
ture had a right to appoint or dispose of, and has in and by her said will 
appointed or disposed of accordingly, but no further or otherwise, was 
granted to the said L. M., one of the executors named in the said will as 
aforesaid, he having been first sworn well and faithfully to administer the 
same, by paying the just debts of the deceased, and the legacies contained 
in her said will, as far as he is thereunto bound by law, and to exhibit a true 
and perfect inventory of the said limited estate and effects, and to render a 
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just and true acoount thereof wheDever required by law so to do. Power 
being reserved of making a like grant of probate to tiie said O. P., the other 
executor, when he shall apply for the same. 

(Signed) J. S., 
£xtnutted by Reg^istrar. 

(l. 8.) 

[To he written In tMrgin.'] Sworn under £ and that the testator 

died on the day of 18 . 



No. 14. — Special Administration of the rest of the Goods of a 

Married Woman. 

In her Majesty's Court of Probate. The Princ^al Registry. 

Be it known, that A. B. [wife of C. B.], late of in the county 

of died on the day of 18 and having during her 

coverture with the said C. B., by virtue of certain powers and authorities 
vested in her by a certain indenture bearing date the day of 

18 and made between D. £. of . in the county of esquire, 

of the first part, the said C. B., therein described, of in the county 

of gentleman, of the second part, and the said A. B. b^ her then name 

and description of A. F. of in the county of widow, and G. H. 

of the same place, esquire, of the third part, made and executed her last 
will and testament, bearing date the day of 18 and thereof 

appointed £. F. and G. H. executors. And be it also known, that on 
the day of 18 probate of the said will, limited to the admi- 

nistration of all such personal estate and effects as she the said deceased, 
by virtue of the said indenture, had a right to appoint or dispose of, and 
hath in and by her said will appointed or disposed of accordingly, but no 
further or otherwise was granted by authority of to the said £. F. 

and G. H., the executors named in the said will. And be it further 
KNOWN, that on the day of 18 letters of administration of 

the rest of the personal estate and effects of the said A. B. deceased, were 
granted to the said C. B., the lawful husband of the said deceased, he having 
been first sworn faithfullv to administer the same, and to exhibit a true and 
perfect inventory thereof and also to render a just and true accountthereof 
whenever required by law so to do. 

(Signed) R. S., 

Extracted by Registrar. 

(l. s.) 

[To he written in margin^ Sworn under £ and that the deceased 

died on the day of 18 . 



No* 15. — Administration de Bonis non. 

In her M^esty's Court of Probate. The Principal Registry. 

Be it known, that A. B., late of in the county of deceased, 

died on or about 18 at intestate, and that since his death, 

to wit, in the month of 18 letters of administration of aU and 

singular his personal estate and effects were committed and granted to 
C. D. [inaert the relationship or character of administrator'] (which letters of 
administration now remain of record in ) who, after taking such 

administration upon him, intermeddled in the personal estate and effects of 

m2 
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the laid deceased, and afterwards died, to wit, on leaving part thereof 

unadministered, and that on the day of 18 letters of admi- 

nistration of the said personal estate and effects so left unadministered 
were granted by her Majesty's Court of Probate to he having been 

first sworn well and faithfully to administer the same, to pay his just debts, 
an^ exhibit a true and perfect inventory of the said personal estate and 
effects so left unadministered, and render a just and true account thereof 
' whenever required by law so to da 

(Signed) K F., 
Extracted by Registrar. 

(L.S.) 

[To be written in margin rf adtniniitration urilL"] Sworn under £ 
and that the intestate died on the day of 18 . 



No. 16. — AdminiBtration Bond. 

Know all men by these presents, that we, A. B. of C. D. of 

and £. F. of . are jointly and severally bound unto G. H., the 
judge of her Majesty's Court of Probate, in the sum of pounds 

of good and lawful money of Great Britain, to be paid to the said G. H. 
or to the judge of the said court for the time being, for which payment 
well and trtuy to be made we bind ourselves and of us for the 

whole, our heirs, executors and administrators, firmly by these pre- 
sents. Sealed with our seals. Dated the day of in the 
year of our Lord one thousand eight hundred and 

The condition of this obligation is such, that if the above-named A. B., 
the {as the case may be"] of I. J., late of deceased, who died on the 
day of do, when lawfully called on in that behalf, make or cause to be 

made a true and perfect inventory of all and singular the personal estate 
and efiects of the said deceased which have or shall come to hands, 

possession or knowledge, or into the hands and possession of any other 
person for and the same so made do exhibit or cause to be exhibited 

into the principal registry of her Majesty's Court of Probate, whenever 
required by law so to do, and the same personal estate and effects, and all 
other the personal estate and effects of the said deceased at the time of 
death, which at any time after shall come to the hands or possession 
of the 'Said or into the hands or possession of any other person or 

persons for do well and truly administer according to law ; (that is 

to say), do pay the debts which did owe at decease, and further 

do make or cause to be made a true and just account of said adminis- 

tration whenever required by law so to do ; and all the rest and residue of 
the said personal estate and effects do deliver and pay unto such person or 
persons as shall be entitled thereto, under the Act of Parliament, intituled 
*' An Act for the better settling of Intestates Estates ;" and if it shall here- 
after appear that any last will and testament was made by the said deceased, 
and the executor or executors therein named do exhibit the same into the 
said court, making request to have it allowed and approved accordingly, if 
the said being thereunto required, do render and deliver the said 

letters of administration (approbation of such testament being first had and 
made) in the said court, then this obligation to be void and of none effect, 
or else to remain in full force and virtue. 

Signed, sealed and delivered in the presence of 

K. L., Registrar 
[or 
O. P., a Clerk in the Principal 

Registry of her Migesty's Court 

of Probate]. 
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No. 17. — Administration Bond for Administrators with the 

Will. 

Know all men by these presents, that we, A. B. of C. D. of 

and E. F. of are jointly and severally bound unto G. H., the 

judge of her Majesty's Court of Probate, in the sum of pounds of 

good and lawful money of Great Britain, to be paid to the said G. H. 
or to the judge of the said court for the time being, for which payment 
well and truly to be made we bind ourselves and of us for the 

whole, our heirs, executors and administrators, firmly by^ these pre- 
sents. Sealed with our seals. Dated the day of in the 
year of our Lord one thousand eight hundred and . 

The condition of this obligation is such that if the above-named A. B., 
the \_a8 the ease may be] of I. J., late of deceased who died on the 

day of do, when lawfully called on in that behalf, make or cause to be 

made a true and perfect inventory of all and singular the personal estate 
and effects of the said deceased which have or shall come to 

hands, possession or knowledge, and the same so made do exhibit or cause 
to be exhibited into the principal registry of her Majesty's Court of Probate, 
whenever required by law so to do, and the same personal estate and effects 

do well and truly administer, (that is to say,) do pay the debts of the 
said deceased which did owe at decease, and then the legacies 

contained in the said will annexed to the said letters of administration so to 

committed, as far as personal estate and effects will 

thereto extend, and the law charge and further do make or cause to 

be made a true and just account of said administration when 

shall be thereunto lawfully required, and all the rest and residue of the said 
personal estate and effects shall deliver and pay unto such person or per- 
sons as shall be by law entitled thereto, then this obligation to be void and 
of none effect, or else to remain in full force and virtue. 
Signed, sealed and delivered in the presence of 

K. L., Registrar 

[«• 

O. P., a Clerk in the Principal 
Registry of her Migesty's Court 
of Probate]. 



No. 18. —Declaration of the Personal Estate and Effects of a 

Testator or an Intestate. 

A true declaration of all and singular the personal estate and effects of 
A. B., late of deceased, who died on the day of at 

and had at the time of his death a fixed place of abode at within the 

district of which have at any time since his death come to the hands, 

possession or knowledge of C. D., the administrator with the will of the said 
A. B., [or administrator, a» the case may be"], made and exhibited upon and 
by virtue of the corporal oath lor solemn affirmation] of the said C. D., as 
follows, to wit : 

First, this declarant declares that the said deceased was at the £ «. d. 
time of his death possessed of or entitled to 

[The detaiU rf the deceased's effects must be here inserted, and 
the value inserted opposite to each particular.'] 

Lastly, this declarant saith, that no personal estate or effects of or be- 
longing to the said deceased have at any time since his death come to the 
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hands, poMesnon or knowledge of this dedanmt, nve as is hereinbefore set 
forth. 

(Signed) C. D. 

On the day of 18 the said C. D. was duly sworn to [or 

solemnly affirmed] the trudi of the abo^e invenlory. 

Before me^ 



No. 19. — Jusdfication of Sureties. 

In her Majesty's Court of Probate. The Principal Registsy. 

In the goods of A. B., deceased. 

The day of 18 . 

We, C. D. of and E. F. of jointly and severally make oath, 

that we are the proposed sureties on behalf of G. H., the intended adminis* 
trator of all and singular the personal estate and eiSects of the said A. B., 
late of deceased, in the penal sum of pounds, for his fidthiul 

administration of the said personal estate and effects of the said deceased : 
and I the said C. D. for myself make oath, that I am, after payment 

of all my just debts, well and truly worth in money and effects the sum 
of i and I the said E. F. for myself make oath, that I am, after 

payment of all my just debts, well and truly worth in money and effects die 
sum of pounds. 

Same day the said C. D. and E. F. I 

were duly sworn to the truth of this affidavit, S 

Before me, 
[jMTjoii ofUhorisud to admUmkUr oaths imier th$ ael]« 



No. 20. — Election by Minors of a Onardian. 

In her Mijesty's Court of Probate. The Principal Registry. 

Whereas A. B., late of in the county of deceased, died on 

or about the day of 18 at intestate, a widower, leaving 

C. D., E. F. and G. H., his natural and lawful children and only next of 
kin, the said C. D. being a minor of the age of twenty years only, the said 
£. F. being also a minor of the age of nineteen years only, and the said 
G. H. being an infent of the age of six years only : 

Now we, the said C. D. and E. F., do hereby make choice of and elect 
K. L. of in the county of our lawful maternal uncle and one of 

our next of kin, to be our curator or guardian, for the purpose of his 
obtaining letters of administration of the personal estate and effects of the 
said A. B., deceased, to be granted to him, for our use and benefit, and 
until one of us attain the age of twentv-one ^^ears {^or for the purpose of 
renouncing for us, and on our behalf all our right, title and interest to and 
in the letters of administration, &c. <u the ease may be] [add, in eases where 
a proctor y soUeitor or attorney appears for the tainors, and we hereby appoint 
M. N. of our proctor, solicitor or attomev, to file or cause to be filed 

this our election for us in the said principal registry of her Migesty's Court 
of Probate]. 

In witness whereof we have hereunto set our hands and seals this 
day of in the ^ear 18 • 

Signed, sealed and delivered w the presence of 

[One disinterested witness etiffieient}. 
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No. 21.— Renunciatton of Probate and Administration with 

the Will annexed. 

In her Majesty's Court of Probate. The Principal Registry. 

Whereas A. B., late of in the county of deceased, died on 

the day of 18 at ; and whereas he made and duly 

executed his last will and testament, hearing date the day of 

18 [\f there are eodicUe their datee ehould be abo inserted], and thereof 
appointed C. D. executor and residuary legatee in trust [^ar as the ease may 
ftJI: 

Now I, the said C. D., do hereby declare, that I have not intermeddled 
in the personal estate and effects of the said deceased, and will not hereafter 
intermeddle therein with intent to defraud creditors, and I do hereby ex- 
pressly renounce all my right and title to the probate and execution of the 
said will [and codicils, if any], and to the letters of administration with the 
said will [and codicils, if any] annexed, of the personal estate and effects of 
the said deceased [^add in eates where a proctor, solicitor or attorney appeals 
for the person renouncing, and I hereby appoint E. F. of my proctor, 

solicitor or attorney, to file or cause to be filed this renunciation for me in 
the said principal registry of her Majesty's Court of Probate]. 

In witness whereof I have hereto set my hand and seal this day 

of in the year 18 . 

C. D. 
Signed, sealed and delivered by the said C. D. in the presence of 

G. H., 
[One disinterested witness st^fident]. 



No. 22. — Renunciation of Administration. 

In her Majesty's Court of Probate. The Principal Registry.* 

Whereas A. B., late of in the county of deceased, died on 

the day of 18 at intestate, a widower ; and whereas I, 

C. D. of am his natural lawful child, and his only next of kin : 

Now I, the said C. p. do hereby declare that I have not inter- 

meddled in the personal estate and effects of the said deceased, and do 
hereby expressly renounce all my right and title to the letters of adminis- 
tration of the personal estate and effects of the said deceased [add in eases 
where a proctor, solicitor or attorney appears for the person renouncing, and I 
hereby appoint E. F. of my proctor, solicitor or attorney, to file or 

cause this renunciation to be filed for me in the principal registry of her 
Majesty's Court of Probate. 

In witness whereof I have hereto set my hand and seal this 
day of 18 . 

C. D. 
Signed, sealed and delivered by the said C. D. in the presence of 

G. xi., 
[One disinterested witness sufficient]. 

* This is to be varied according to the fkct. 
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No. 23, — Sabpoena in a Proceeding in Common Form to 

bring in a Script. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Queen, Defender of the Faith. 

To of 

Whereas it appears by a certain affidavit filed in the principal registry 
of our Court of Probate [or filed in the district registry of attached to 

our Court of Probate], bearing date the day of 18 and made 

by of that a certain original paper or script, being or purporting 

to be testamentary, to wit \here describe thefMper'i, bearing date the 
day of 18 is now in your possession or. under your control : 

Now THIS IS TO coMif AND Tou, that withiu eight days after service 
hereof on you, inclusive of the day of such service, you do bring into and 
leave in the principal registry of our said court [or the district registry of 
attached to our said court] the said orig^inal paper now in the pos- 
session of you the said or in case the said original paper be not in 
your possession or under your control, that you, within eight days after the 
service hereof on you, inclusive of the day of such service, do file in the 
principal registry of our said court [or in the district registry of 
attached to our said court], an affidavit to that effect, and therein set forth 
what knowledge you have of and respecting the said script : And this you 
shall in nowise omit under the penalty of one hundred pounds. Witness 
[insert the name ^ the judge], at the Court of Probate, the day of 
18 in the year of our reign. 

Indorsement to be made of the Service. 

This subpoena was served by G. H. on of on the 

day of 18 . 

(Signed) G. H. 



No. 24. — Affidavit of Handwriting. 

In her Majesty's Court of Probate. The Principal Registry. 

I, A. B. of in the county of make oath [or solemnly affirm], 

that I knew and was well acquainted with C. D., late of in the county 

of deceased, who died on the day of at for many 

years before and down to the time of his death, and that during such period 
I have frequently seen him write and also subscribe his name to writings, 
whereby I have become well acquainted with his manner and character of 
handwriting and subscription, and having now with care and attention pe- 
rused and inspected the paper writing hereunto annexed, purporting to be 
and contain the last will and testament of the said deceased, beginning thus 
ending thus and being subscribed thus [include in these re- 

citals the date qf the wiW], " C. D.'' I further make oath, that I verily and 
in my conscience believe the whole body, series and contents of the said 
will, together with the names '* C. D.'* subscribed thereto as aforesaid, to 
be of the true and proper handwriting and subscription of the said '* C. D.*' 
deceased. 

On the day of 18 the said A. B. was duly sworn at 

to the truth of this affidavit [or made this solemn afiirma- 
tion]. 

Before me, 
E. F., 
[person authorized to administer oaths under the act"]. 
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No. 25. — Affidavit of Plight and Condition and Finding. 

In her Majesty's Court of Probate. District Registry of 

I, A. B. of in the county of make oath [or solemnly aflfirm], 

that I am the sole executor named in the paper writing now hereunto an- 
nexed, purporting to be and contain the last will and testament of E. F., 
late of in the county of ^eceased (who died on the day of 

at ), the said will bearing date the day of begin- 

ning thus ending thus and being subscribed thus '' C. D./' and 

having viewed and perused the said will and particularly observed that 
[here recite the finding qf the unll, and the various obliterationtf interlineatUnu, 
eraeures and alterations {if any\ and the general plight and condition of the 
willt or any other matters requiring to he accounted for^ and clearly trace the 
will from the possession of the deceased in his lifetime up to the time of making 
tJus affidavit'] ; I the deponent lastly make oath that the same is now in all 
respects in the same state, plight and condition as when found [or as the 
case may be]. 

On the day of 18 the said A. B. and C. D. were duly 

sworn at to the truth of this affidavit [or made this solemn 

affirmation], 

Before me, 
I. J., 
[person authorized to administer oaths under the act]. 



No. 26.— Affidavit of Search. 

In her Majesty's Court of Probate. The Principal Registry. 

I, A. B. of in the county of make oath [or solemnly affirmjy 

that I am the sole executor named in the paper writing hereunto annexed) 
purporting to be and contain the last will and testament of C. D., late of 
deceased, who died on the day of in the year 18 at 

the said will beginning thus, ** ," ending thus, '' In witness 

** whereof I have hereunto set my hand this day of in the year 

^* of our Lord one thousand eight hundred and fifty-four" [or as the case 
may be], and being thus subscribed, ** C. D." And referring particularly 
to the fact that the blank spaces originally left in the said will for the inser- 
tion of the day and month of the date thereof have never been supplied [or 
that the said will is without date, or as the case may he], I further make 
oath [or solemnly affirm] that I have made inquiry of E. F., the solicitor of 
the said deceased, and that I have also made diligent and careful search in 
all places where he the said deceased usually kept his papers of moment 
and concern, and in his depositories, in order to ascertain whether he had 
or had not left any other will, but that I have been unable to discover any 
such will. And I lastly make oath [or solemnly affirm], that I verily be- 
lieve the said deceased died without having left any will, codicil or testa- 
mentary paper whatever other than the said will by me hereinbefore de- 
posed o£ 

A. B. 
On the day of 18 the said A. B. was duly sworn at 

to the truth of this affidavit [or made this solemn affirmation], 

Before me, 
G. H., 
[person authorized to administer oaths under the act], 

[This form rf affidavit to be used when it is shown by tffidavit that neither 
the subscribed witnesses nor any other person can depose to the precise time of the 
execution qfthe will,] 

x6 
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No. 27.-*C!aveat 

In her Mijetty't Court of Probate. Th« Prindpal Registry. 

Let nothing be done in the goods of A. B. late of deceased, who 

died on the day of at unknown to C. D. of having 

interest [or to E. F. of proctor, solicitor or attorney of parties having 

interest]. ^ 

Dated this day of 18 . 

(Signed) C. D. of [or E. F. of the 

proctor, solicitor or attorney of parties having interest]. 



No. 28. — Warning to Caveat. 

In her Migesty's Court of Probate. The Principal Registry. 

To A. B. of [or to C. D. of proctor, solicitor or attorney of 

parties having interest]. 

You are hereby warned within six days* after the service of this warning 
upon you, inclusive of the day of such service, to cause an appearance to be 
entered for you in the said district re^try attached to the said Court of 
Probate to the caveat entered by you m the personal estate and effects of 
E. F., late of deceased, who died at on or about the day 

of 18 and to set forth your [or your client's] interest ; and take 

notice, that in default of vour so doin? the said court will proceed to do all 
such acts, matters and things as shall be needful and necessary to be done 
in and about the premises. 

(Signed) X. Y., District Registrar. 

Indorsement to be made after Service. 

This warning was served by I. K. on A. B. of [or on C. D. of 

the proctor, solicitor or attorney] by whom the caveat was entered in re- 
spect of the personal estate and effects of the within-named deceased at 
on the day of 18 . 

(Signed) L E. 
[or, The duplicate of this warning, signed by the said X. Y., was sent by 
the public post, directed to the said A. B. {or C. D.) by whom the caveat 
was entered in respect of the personal estate and effects of the within-named 
deceased at on the day of 18 • 

(Signed) L K.] 

* [To be huerted in marginJ] Note^^-These six days are to be exclusive 
of Sunday. 
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DUCHY OF LANCASTER, solicitor of, need not give administration 
bond, 112. 

DURANTE ABSENTIA, grant of administration, 107. 



ECCLESIASTICAL COURT, jurisdiction of, abolished, 3. 

EDINBURGH, copies of printed calendar to be sent to, 99. 

EJECTMENT, ACTION OF, in what cases abolished, 94. 

ELECTION by minors of a guardian, 194, 232. 

ENTRY OF CAUSE, 34. 

ERASURES OF WILLS not allowed in jurat of evidence, 195, 233. 

ESTOPPEL, to what extent carried, 95. 

EVIDENCE, 

costs of putting in original will, 97. 
mode to taking in contentious matters, 40. 
seal of Court to be, 15. 

rules of Superior Courts to be observed on trial of question of fact, 45. 
probate or administration to be sufficient evidence of a real estate in 
certain cases, 96. 
See Office Copy. 

EXAMINATION OF WITNESSES, commission for, may be issued, 41. 

EXECUTOR, 

effects of renunciation by, 109. 

right of, to prove will in solemn form, 91, 165. 

EXEMPLIFICATIONS, forms of, 205, 241. 
EXEMPTIONS from probate, &c., in what cases, 80, 123. 

EXTINCT JURISDICTIONS, 

judgments of, 117. 
grants by, 118. 



FACT, 

question of, may be tried before a jury, 51. 
or directed as issue to a Court of law, ib, 
by whom it may be claimed, 52. 

FEES, 

table of, to be fixed by Lord Chancellor, 125. 
of office, to be collected by stamps, 127. 
provisions of stamp acts to be applicable to, 128. 
in contentious business, 1 84. 
in non-contentious business, 

principal registry, 251. 

district registry, 215. 

FINAL ORDER, appeal from, to House of Lords, 60. 
FINDING, form of affidavit of, 213, 240. 
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Flrobatea — etmtifmed, 

If the personal estate is sworn to be — it *• d. 

Under the value of £500,000 M 8 9 

600.000 46 16 3 

700,000 49 3 9 

800,000 52 16 3 

900,000 55 18 9 

1,000,000 .. 59 1 3 

Above 1,000,000 .. .... .. .. 62 3 9 

For registering and collating wills, if three folios of ninety words 
each, or under .. .. .. .. .. .. ..046 

If above three folios of ninety words each, per folio • • ..016 
In cases of probate for Queen's pay or prize money, the effects 

being under 100/., without reference to the length of the will 4 6 
For engrossing and collating a will for a double, or duplicate, or 
triplicate, or litigated, or cessate probate, if the wul is four 
folios of ninety words each or under, including parchment . . 6 
If above four folios of ninety words each, per folio, including 

parchment .. .. .. 016 

For every double or cessate probate, when the personal estate is 
under 450/. or any smaller sum : — ^The same fee as on the first 
probate. 
For every double or cessate probate, when the personal estate is 

of the value of 450/. and upwards 12 6 

For every duplicate and triplicate probate, when the personal 
estate is under 450/. or any smaller sum :-~The same fee as on 
the first probate. 
For every duplicate and triplicate probate, when the personal 
estate is of the value of 450/. and upwards . . . . . . 12 6 

For engrossing, exemplifying and collating a will of four folios 

of ninety words each or under, including parchment • • ..060 
If above four folios of ninety words each, per folio, including 

parchment .. .. 016 

For every exemplification of probate 110 



Letters of Administration. 

For every grant of letters of administration, when the personal 
estate is sworn to be under 100/. or any sum less than 100/,, a 

fee of .. .. 10 

For every grant of letters of administration, when the personal 
estate is of the value of 100/. and under 2,000/., or any sum 
less than 2,000/.', a fee of Is, 6d. in the pound on the amount 
of stamp d'uty payable on such letter^ of administration. 
For every grant of letters of administration, when the personal 
estate is ' of the ' value of 2,000/. and upwards, the following 
fees: — 

If the personal estate is sworn to be — 

Under the value of jgS.OOO 4 13 9 

4,000 .. 4 17 6 

5,000.. 5 5 O 

6,000 5 12 6 

7,000 6 

8,000 6 7 6 

9,000 .. 6 15 O 
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Letters of Administration — ccnHnued. 

If the personal estate is sworn to be — £ t. d. 

Under the value of £10,000 726 

12,000 7 10 

14,000 7 17 6 

16,000.. ; 8 8 9 

18,000 9 

20,000 9 11 8 

25,000 9 16 8 

80,000 11 5 

85,000 12 8 9 

40,000 18 11 8 

45,000 15 

50,000 16 7 6 

60.000 17 16 8 

70,000 20 12 6 

80,000 28 8 9 

90,000 26 5 

100,000 29 1 8 

120,000 80 9 6 

140,000 88 5 9 

160,000 86 2 

180,000 88 18 8 

200,000 41 14 6 

250,000 44 10 9 

800,000 46 17 6 

850,000 49 4 6 

400,000 51 11 8 

500,000 53 18 8 

600,000 58 12 

700,000 63 5 9 

800,000 67 19 6 

900,000 .. .. 72 18 8 

1,000,000 77 7 

Above 1,000,000 82 9 

For every duplicate and triplicate letters of administration when 
the personal estate is under 800/. or any sum less than 800/. :— 
The same fee as on the first grant of letters of administration. 
For every duplicate and triplicate letters of administration when 

the personal estate is of the value of 800/. and upwards • . 12 6 
For every exemplification of letters of administration . . ..110 

For every grant of letters of administration with will annexed 
de boms non or cessate, when the personal estate is under 450/. 
or any smaller sum : — The same fee as on the first grant. 
For every grant of letters of administration with will annexed 
de bonis non or cessate, when the personal estate is of the 
value of 450/. and upwards . . . . . . . . ..0126 

For engrossing and collating a will for a grant of letters of ad- 
ministration with will annexed de bonis non or cessate, if the 
will is four folios of ninety words each or under, including 

parchment 060 

If above four folios of ninety words each, per folio, including 

parchment .. ..016 

For every srant of letters of administration de bonis non or 
cessate, when the personal estate is under 800/. or any smaller 
sum : — The same fee as on the first gprant 
For every nant of letters of administration de bonis non or 
cessate, when the personal estate is of the value of 800/. and 

upwards * * 12 6 
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For eveiy tpecial or limited cprant of probate or Utten of admi* £ m, dm 
niitntion, with or without will annexed, in additioa to the 
ordinary fees, as under : — 
If the personal estate is under the value of 202., 1«. per 
folio of ninety words each on the bond, on the act, and on 
the grant of probate or letters of administration. 
If the personal estate is of the yalue of 30/. and upwards, 
2t. per folio of ninety words each on the bond, on the 
act, and on the grant of probate or letters of administra- 
tion. 

For articles entered into by administrators to pay creditors pro 
ro/i, per folio of ninety words each •• .. ..02 

For the bond for the performance of the articles, per folio of 
ninety words 020 

For notmg on the grant of letters of administration with or with- 
out will annexed, and on the act, that additional security has 
been given 050 

For every certificate that additional security has been given ..01 

For every search for will or grant of letters of administration 
or any other document filed in the principal registry, includ- 
ing the looking up and inspecting an original will before the 
same is registered, or a registered copy of a will or an adminis- 
tration act 10 

For eveiy third will or administration act looked up in addition 
to the above .. .. •• 010 

For looking up and inspecting an original will after the same is 
registered, in addition to the search • • • . . . ..010 

For looking up and producing any document filed in the registry 
other than an original will or administration act . . • • 1 

For everv office copy or extract of a record, will or probate, or 
adminutration act, or other document filed in the principal 
registrv, if five folios of ninety words or under . • • • 

If exceeding five folios of ninety words, per folio . • • • 

If the will or other document is 200 years old and five folios of 
ninety words or under .. .. ,. •• •• ..O 

If exceeding five folios of ninety words, per folio 

If the office copy of a will or any part of a will or other docu- 
ment is required to be made fac simile, and such will or part 
of a will or other document is five folios of ninety words in 
length or under •• .. •. •• •• •• •• Q 

If exceeding five folios of ninety words, per folio 

For coUatinff a probate or copy of a will or other document left 
in place ot the original, if twenty folios in length or under • • 

If exceeding twenty folios, for every additional two folios • • 

If a copy is required to be printed, for every eight folios of ninetv 
words (in addition to a manuscript copy for the printer, at 6a. 
per folio of ninety wcnrds) 6 

For every copy of a will made for the Inland Revenue Office, 
per folio 6 

For every abstract of an administration act for the Inland Revenue 
Office • ft 8 

For every attendance with any book or original document in any 
of the courts of law or equity in London or Westminster, or 
elsewhere, within three miles of the principal registry, except 
in the Court of Probate and the Court for Divorce and Matn- 
monial Causes at Westminster •• .. •• ., ..IIO 

For second and each subsequent attendance in any of the courts 
of law or equity in London or Westminster, except as afore-> 
said, in the same term or sittings aft^ term ^ ^». •• ,•• 10 6 
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5 
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For each day's attendance with any book or original document in £ u d. 
any of the courts of law or equity, or elsewhere beyond the dis- 
tance of three miles from the principal registry, exclusive of 
travelling expenses .. .. .. •• •• ..110 

For every receipt for a document or documents delivered out of 
the principal registry ••010 

For the entry of every caveat •• .• •• •• ••010 

For each notice of such caveat to the district registrars . . • • 1 

For every warning to a caveat issuing from the principal registry 5 

For messengers' attendance with warning to caveat within three 
miles of the principal registry .. •• .. .. ..026 

For a search for a will or grant of letters of administration, and 
for reading the will when the party applying is unable or un- 
willing to search for or read the same, such a reasonable fee as 
shall be agreed upon at the time. 

For every search by an officer of the principal registry in order 
to ascertain whether any probate or grant of letters of adminis- 
tration has already issued, or any application has been made 
for a grant of probate or administration, as under : — 

For every year after the year in which the deceased died • • 6 
In case it be requisite to extend the search to one or more 
district registries, a similar additional fee for the search 
in each of such district registries. 

For filing affidavit for the Inland Revenue Office on granting 
probate on letters of administration for Queen's pay or prize 
money 010 

For filing every other affidavit and other document brought into 
and deposited in the principal registry, except the oaths for 
executors, administrators, or administrators with the will, the 
first administration bond and the testamentary papers in re- 
spect of which probate or administration with will annexed is 
granted .. .026 

For every receipt for documents left in the principal re^stry in 
order to obtain a grant of probate or letters of administration 
with or without will annexed •• 010 

For depositing every will of a person deceased in the principal 
registry for safe custody .. .. .. •• •• ••OlOO 

For depositing every will of a living person for safe custody, 
including the deposit receipt .. •• •• •. ..110 

For taxing every bill of costs, inclusive of the registrar's cer- 
tificate 5 

For every oath administered by the registrars •• •• ••OlO 

For transfer of an articled clerk •• •• •• •• ..100 
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To be taken for their own ute 6y Proctori, SoUcttort and 
Atiomies jtraclmtu/ in the Court of Probate and in the 
Diatrict Rtgittriet thereof, in 

NON CONTENTIOUS BUSINESS. 
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M. d. 
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t. d. 


£ : d. 


1. d. 


£ t. d. 


70,000 


10 


10 


* 6 


15 


13 4 


7 6 


80,000 


10 


10 


i a 


18 17 6 


13 4 


1 1 


90,000 


10 


10 


4 fl 


18 IS 


13 4 


1 1 


100,000 


10 


10 


4 6 


20 12 6 


13 4 


I 1 


120,000 


10 


10 


4 6 


21 11 3 


13 * 


1 1 


140,000 


10 


10 


4 6 


23 8 9 


13 4 


I 1 


160,000 


10 


10 


4 6 


2fi 6 3 


13 4 


1 1 


180,000 


10 




4 6 


27 3 9 


13 4 


t 1 


200,000 


10 




4 6 


29 1 3 


13 4 


1 1 


2i0,000 


10 




4 6 


30 18 9 


13 4 


1 1 


800,000 


10 




4 6 


S5 12 6 


13 4 


1 1 


aso,ooo 


10 




4 6 


40 e 3 


13 4 


1 1 


400,000 


10 






41 17 a 


13 4 


1 1 


600,000 


10 






43 8 9 


13 4 


1 1 


600,000 


10 






46 6 3 


13 4 


1 1 


700,000 


10 






49 13 9 


13 4 


1 1 


800,000 


10 






52 16 3 


13 4 


1 1 


900,000 


10 


10 




S5 18 9 


13 4 


1 1 


1,000,000 


10 


10 




59 1 3 


13 4 


1 1 


Above > 
that (nm j 


10 


10 


4 6 


62 3 9 


13 4 


1 1 
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Fees of Letters of AdminiBtradon with Will annexed. 

dditioD to the above fees for Bttendaoce on eiecution of (he bond if the 



Bl. and under 201. 
20J. and under lOOI. 
lOOi. and upward* 
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PROBATE, 

points to be attended to by the district registnn on ^pplicaliDfi for 

grsnt o^ 67* 
in what registry obtainable : 

Principal Registry in all cases, 89. 

Ditiriet Regittry in non-contentioiis cases, 72. 

on affidavit that deceased had a fixed place of abode, 67, 75. 
diitrict registrar to ascertain that deceased had soch 

abode, 189. 
affidavit to be conclusive authority for the grant, 74l 
notice of application to be sent to principal r t ^is ti y , 75. 
certificate of principal registry to be afterwards received 
before grant is made, 76. 
when to be granted : 

not to issue till seven days after death, 28, 194^ 2S2. 
a delay of three years to be accounted for, ib. 
value of estate to be ascertained by district regi s trar when in- 
structions received from party interested, 194. 
oath of executor to be sworn as an affidavit, and filed, 195, 232. 
forwu of executors* affidavit for Inland Revenue. See Inland Rbvenue. 
of executors, 201, 237. 
of probate, 203, 234. 
of double probate, 204, 240. 
of exemplification of probate, 205, 241. 
to enure for benefit of persons interested in real estate in certain cases, 

94. 
may, in certain cases, be given in evidence in suits concerning real 
estate, 96. 

PROCEDURE. See Practice. 

PROCTORS, 

who may be sdmitted as, 65. 

may be admitted as attomies and solicitors, 66. 

articled clerks of, may be admitted as attornies and soIicitMS, ib. 

may act as agents to attomies and solicitors, 124. 

compensation to, 132. 

in partnership cases, ib. 
bills of, presented to district registrar for taxation, to be forwarded to 

principal registry, 197. 
repeal of 53 Geo. 3, c. 127, ss. 8, 9, with regard to, 124k 
power of Judge over, 163. 

PRODUCTION, 

of documents, power to order, 17. 

of testamentary papers, power to order, 20. 

of original will, costs of, 97. 

PROOF OF WILL after probate, in what cases necessary, 96. 

PROPERTY of deceased persons before administration, 157. 

PUBLICATION of accounts, 138. 

PUBLIC POST, 

warning of caveat may be sent by, 165, 196, 233. 

documents may be transmitted between the registrars by, 77, 85. 

PUBLIC REGISTRY of Prerogative Court to vest in the registrars, 136. 
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QUESTIONS OF FACT, 
may be tried by a jury, 51. 
at whose instance, ib. 
to be reduced into writing;, 57. 



REAL ESTATE, 

persons interested in, may be cited to see proceedings, 90. 

probate or revocation of probate to enure for benefit of persons 

interested in, 94. 
not to be affected unless cited, 96, 
receiver of, may be appointed pendente Ute, 100. 
powers of, ib. 
remuneration to, 101. 

RECORD, 

matters, 167. 
form of, 176. 

where no appearance, 166. 
entry on, of verdict for plaintiff, 168. 

form of entry, 180. 
entry on, for judgment for plaintiff, 168. 

form of entry, 180. 

RECORD KEEPERS, 
power to appoint, 12. 
must execute office in person, 15. 
must not practise, ib, 

RE-EXAMINATION of parties and witnesses, 40. 

REGISTRAR'S DISTRICT. See District Reoistrars. 

REGISTRARS OF ECCLESIASTICAL COURT may be admitted as 
attornies and solicitors, 66. 

REGISTRARS OF PRINCIPAL REGISTRY. See Principal Re. 

GISTRY. 

REGISTRIES, DISTRICT. iSipe District Registries. 

REGISTRY, PRINCIPAL. See Principal Registry. 
RE-HEARING, application for, 59, 169. 
REMOVAL OF RECORDS, expenses of, 168. 

RENUNCIATION OF PROBATE, 

how made, 111. 

terminates right to executor ever to prove, ib, 

of probate and administration with will annexed, form of, 211, 247. 

of administration, form of, ib, 

RESIDUES, 

distribution of suit for, 5. 
not entertainable by Court, ib. 

REVOCATION, 

when Court will make, 108. 
of temporary grant, 109. 
not to prejudice action, ib. 
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BEVOCATlOH^eimHmud. 

ptLjmenU made before, valid, 110. 
re-imbunement by executors upon, td. 
by adroiniatntors, tfr. 
juriadiction given to County Courts, &&, in, 80, 154. 

ROYAL EXCHANGE, cita^ons, &C., not to be served on, 98, 169. 

ROYAL PECULIAR COURTS, testamentary jurisdiction o^ al>olished, 3. 

RULES AND ORDERS, 
power to make, 23. 
power to amend, ib, 
for procedure of County Court to be forwarded and amended by County 

Court Judges, &c., 90. 
to be laid before parliament, 141. 

RULES of evidence in common law courts to be observed, 45. 



SALARIES AND EXPENSES, 
to Judge, 6, 180. 
to registrars, 14, 180. 

SAVINGS BANK, deposits in, exempted from probate, &c., 80. 

SCRIPTS, 

to be brougbt into the repiistry, 167. 

sffidavit of, to be filed with declaration of plea, ib. 

form of, 175. 
power of Judge to enlarge time to file, 167. 
subpoena to bring in, form of, 178. 

SEALER, 

power to appoint, 12. 
must not practisCi 15. 

SEALS OF COURT, 

to be provided by order of Judge, 15. 
to be evidence, ib, 
prove themselves, ib, 
recoffnized in Scotland, 16. 
peniuty on forging, 23. 

SEAMEN, &C., small properties of, exempted from probate, &c., 80. 

SEARCH, 

of calendars, 99. 

for testamentary documents, affidavit of, 192, 231. 

SECRETARY, Judge, power to appoint, 6. 

SERJEANTS, 

may practise in Court of Probate, 64* 
rank of, 65, 

SERVICE OF PLEADINGS, &c. See Pleading, Practice. 
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SOLEMN FORM, 

proof in, practise ai to, 90. 
executors may prove in, 165. 
next of kin may call on them to do so, ib. 
must be cited, 91. 

and not appearing barred, 92. 
when will so proved may be set aside, ib, 
when legatee may not dispute, ib. 
costs of, ib. 
See Probate. 

30LICIT0RS, 

may practise in Court of Probate, 67. 
may employ proctors as agents, 12. 
registrars may be admitted at, 66. 
fees which may be taken by, to be fixed, 125. 
bills of, may be taxed, 126. 

SPECIAL CIRCUMSTANCES, appointment of administration under, 
101. 

SPECIAL JURY, 

questions of fact may be tried by, 51, 58. 
mode of drawing, 66. 
costs of, 66. 

STAMPS, 

duties payable on probates and administrations not affected, 121. 

fees to be paid in, 127. 

provisions of Stamp Acts with regard to, 121'. 

necessary to reception of document, 50. 

when it may be affixed afterwards, ib. 

penalty on officer for neglect as to, 129. 

STATUTE OF DISTRIBUTION, construction of, 108. 

STATUTES, 

11 Hen. 2, c 8.. 60. 

8 Edw. l,c. 29..168. 

21 Edw. 8, St 1, c. 4.. 126. 

21 Hen.- 8, c. 5, ib. 

S.4..29. 
25 Hen. 8,0. 19.. 60. 

c. 5, s. 8.. 112. 
1 Jac. 2, c 17.. 81, 112. 

22 Sc 28 Chas. 2, c. 10, ib. 
29Chas. 2,0. 8.. 81. 

17 Geo. 2, c. 88, s. 8.. 80. 
88 Qeo. 8, c. 54, s. 10, ib. 
86 Geo. 8, c. 52.. 124. 

88 Geo. 8, c. 87.. 107. 

89 & 40 Geo. 8, Q. 72, s. 16. . 128. 
48 Geo. 8, c. 140, ss. B6, 87, ib. 
58 Geo. 8, c. 127.. 20. 

55 Geo. 8, c. 114.. 114. 

c. 184. .28, 121, 124. 
•.87 ••25. 
66 Qeo. 8, c. 184, sch. pt 2. •Id. 
57 Geo. 8, c 29, s. 51 • ^80. 
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6 QttK 4, c 60, n. 84, 85. .56. 
11 Geo. 4, c. 20, b. 69. . 80. 

1 WUL 4, c 41, 8. 5, JA. 

2 & 8 Wm. 4, c. 40, 8. 12, ib. 

c. 64..12. 

C.92..61. 
8 ft 4 WilL 4^ c 106, 1. 6. .104. 
4 & 5 wm. 4, c 24, 8. 14. .188. 

C.40, 8. 12. .80. 

1 Vict. c. 26, 8. 9.. 28, 67. 
8. 15. .81. 
8. 21. .68. 
8. 88. .71. 

6 & 7 Vict. c. 22, 88. 5, 7. .45. 

c. 78,8. 78.. 127. 
C.82..42. 

7 & 8 Vict. c. 88, 88. 10, 11. .80. 

18 & 14 Vict. c. 61, 8. 14.. 87, 89. 

8. 15.. 88. 
c. 97, 8. 8. .50. 

88. 2, 8. .114. 
c. 115, 8. 40.. 81. 

14 & 15 Vict. c. 99.. 47. 

8. 14.. 98. 

15 & 16 Vict c. 8, 8. 2.. 118. 

c. 5, 8. 2«.27. 

C« ^4 • . AOa 

c. 76, 8. 107.. 54. 

88. 110, HI, 112, 118. .55. 
8. 135.. 110. 
c 86* •41. 
16&17 Vict.c. 51..121. 
c. 88 ••47. 

8. 8. .51. 
17 & 18 Vict c. 104, 8. 199.. 80. 
c. 125,8. 25.. 48. 

8. 27.. 86, 50. 
8. 29.. 51. 
88. 51, 54.. 18. 
8. 59.. 54. 
8. 92.. 110. 

19 & 20 Vict c. 108.. 86. 

88. 69, 70.. 87. 

20 & 21 Vict c. 85, 8. 68. .67. 

SUBPCENA, 

power to issue a subpcena ad testilBcandum or duces tecum, 17. 
must be written or printed on parchment, 168. 
may include the names of all the witnesses, ib. 
must be sealed in the registry, ib. 
forms of, ad testificandum, 177. 
precipe for, 178. 
duces tecum, 177. 

praecipe for, 178. 
to bring in scripts in common form, 212, 248. 
to bring in scripts in a cause, 178. 

praecipe for, 180. 
to a witness as to knowledge of testamentary papers, 17f« 
praecipe for, 180. 
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SUCCESSION, order of, 103. 

SUITS, who may be parties to, 108. 

SUMMONSES, 

practice as to, 89. 
rules as to, 268. 

SUPERIOR COURTS OF LAW, 

rules of evidence in, to be followed, 45. 
assistance of Judge of, may be obtained, 51. 
may try issue directed by Court of Probate, ib. 

SURETIES, 

to administration bonds, 111. 
when required, 112. 
justification of, 113. 

jind tee Administratiok Bond. 

SURROGATES, 

may administer oaths, 21. 
compensation to clerical, 137. 

TABLE OF FEES to be fixed, 125. 

TAXATION OF COSTS, 
by whom, 126. 
on trying an issue, ib. 
appeal to Court to review, 127. 

TESTAMENT, interpretation of the term, 2. 

TESTAMENTARY INSTRUMENTS, 
power to order production of, 20. 
application for production of, 168. 
subpoena to examine witness as to his knowledge of, 167. 

TESTAMENTARY JURISDICTION of Ecclesiastical and other Court 
abolished, 3. 

TIME, 

{>ower of Court to enlarge, 34. 
imited by general orders, 170. 

TRANSMISSION, 
Court may require, 
of applications, 75. 
of records, 159. 
of wills, 77, 159. 
of grants, ib. 
of documents generally, 86. 

TREASURY, 

solicitor of, need not give administration bond, 112. 

to provide for salaries of officers, ISO. 

to publish annual return of fees, 138. 

to provide buildings for registries, &c., 141. 
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TRIAL, 

notice of application as to mode o^ 167. 

form of, 176. 
application for new, 187( 168. 

TRIAL BY JURY, 

power of Court to direct, 61. 
powem of Judge on, 57. 



USHER, 

of Judge, power to appoint and remoYC, 6. 
salary of, 6. 



VENUE, practice ai to, 58. 

VERDICT, 

entry of, on the record, 168. 
form of, 180. 

VOID AND VOIDABLE GRANTS, 

for want of juriadiction confirmed, 118. 
■ave in certain cases, ib. 



WARNING TO CAVEAT. See Cayeat. 

WIDOW, 

when preferred, 105. 
when set aside, 106. 

WILL, 

meaning of, 2. 

what included under, ib, 

WILLS, ORIGINAL, 

proTed in districts to be preserved in district registries, 78. 

copies of, to be transmitted to principal registry, 77. 

proved in principal registry to be deposited in London or MiddieseK, 

98. 
official copies of, or extracts from, may be obtained on application to 

registry in which will proved, 99. 
in custody of abolished jurisdiction to be transmitted under directions 

of Court of Probate, 119, 159. 
penalty for default, 120. 
of living persons may be deposited in a public depository for safe 

custody, 121. 
copies of, to be furnished to the Inland Revenue, 1^4. 

WITNESSES, 

power of Court to enforce attendance of, 17, 41. 

practice of Court of Chancery, 19. 

so with regard to a peer, 20. 

or member of parliament, ib, 

or prisoner confined in the Queen's Prison, t5. 



Index. wl 

WITNESSES— eofiHntiftf. 

power of Court to examine, 
by commission, 18, 42. 
or by interrog^atories, 18. 
or on affidavit, 17. 
oral examination, 17, 40. 
cross-examination, ib, 
re-examinadon, ib. 

WRITINGS, TESTAMENTARY, what are included in, 2. 

WRITS, 

in custody of abolished jurisdiction, to be transmitted under direction 
of Court of Probate, 119. 
penalty for default, 120. 
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